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STATE OF NEBRASKA, LEGAL DEPARTMENT, 
Lincoun, Nex., December 20, 1892. 
To His Excellency, James E. Boyd, Governor. 


Str: Pursuant to the provisions of section 22, article V of the 
constitution, which defines the duties of the officers of the Executive 
Department in making their report, and in compliance with legislative 
enactments relating to the same, I have the honor to submit herewith 
the biennial report of the Legal Department. 

It will be observed that the business in this department shows a 
marked increase. The establishing of manufactures, the building up 
of large commercial enterprises, the extensive cultivation of our great 
agricultural resources, the increase in population, in short, the won- 
derful development of the state, must, of necessity, greatly augment 
the duties and responsibilities connected with every department of the 
state’s government. The legal department is by no means an excep- 
tion. Interests of men vary. Controversies arise. As the state 
grows larger in population and richer in material resources, the vol- 
ume of business in this department becomes greater. 

The Attorney General by virtue of his office is a member of the 

Board of Public Lands and Buildings, 

Board of Educational Lands and Funds, 

State Board of Transportation, 

Board of Purchase and Supplies, 

State Board of Canvassers, 

State Board of Pharmacy, 

State Banking Board, 

Board to settle with delinquent County Treasurers, 
State Board of Health. 

These boards have important and varied duties to perform. They 
require careful attention and much time at the hands of this office. 
Of them, I desire to make special mention of the State Banking Board. 
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An examination will disclose the fact that there are now pending a 
large number of cases growing out of the law establishing this board. 
In addition, it may be said, a much larger number than are now pend- 
ing have been adjusted, the depositors of the banks have been paid 
and secured, and the cases settled. 

I beg leave to respectfully submit that the cases now in court, in 
which the Attorney General appears, and other matters pertaining to 
the administration of this department, wil] be found set forth in sched- 
ules hereto attached, from “A” to “H,” inclusive. 


Le 


In Schedule “A” is set forth the cases determined or pending in the 
supreme court of the United States, wherein the state of Nebraska is 
a party and the Attorney General appears. The interesting question 
in case No. 1 is the boundary line between Nebraska and Iowa. Cer- 
tain lands claimed and taxed by Iowa authorities are on the Nebraska 
side of the Missouri river. This came about by reason of a change 
in the channel of the river. Citizens of Nebraska placed permanent 
improvements on these lands. The question then arose as to line of 
boundary. . 

In No. 2 the point is, has the State Board of Transportion jurisdic- 
tion and power to issue an order and enforce it, compelling a railroad 
company to furnish like facilities to persons desiring in good faith to 
engage in buying and shipping grain and produce over such road. 
The Supreme Court of Nebraska held that the Board of Transporta- 
tion had such power. (See 29 Neb., 550.) The case is now pending 
in the United States Supreme Court. 


II. 


Schedule “B” is a list of cases, during the present term, that have 
been determined or that are now pending in the Supreme Court of 
Nebraska, that have grown out of and arise under chap. 37, Session 
Laws 1889, entitled “Banking.” In No, 22, case No. 3982, The 
State of Nebraska v. The Commercial State Bank et al., the question 
of the jurisdiction of the supreme court was raised and the court held 
jurisdiction. 
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In No, 12, case No. 4951, State of Nebraska v. The State Bank of 
Milligan, the constitutionality of the “Banking Act” was up before 
the court and argued at great length, and the court sustained the law: 

I submit that there is no doubt but what very little can be said 
against, and much can be offered in favor of, a good, wholesome law; 
providing regulations for state banks. The present law regulating 
banks in Nebraska has many good features, but I am inclined to the 
opinion it can be so amended that it will protect, toa much greater 
degree, the depositors, and at the same time work no hardship on the 
honest, legitimate banking fraternity of the state. 


II. 


Schedule “C” contains a full statement of all criminal cases and 
cases other than original, in the supreme court, wherein the Attorney 
General has been called upon, during the present term, to appear. 


IV. 


In Schedule “D” will be found original cases brought in the Su- 
preme Court, and in which the Attorney General has appeared during 
the term covered by this report. It will be seen they are petitions 
and applications for habeas corpus, mandamus, quo warranto, etc., 
such cases as are provided for under section 2, article VI of the con- 
stitution of the state of Nebraska. 


V. 


Schedule “E.” The cases described in detail under Schedule “EK” 
arise from the law regulating insurance companies. Section 408, chap- 
ter 9, Cobbey’s Consolidated Statutes, makes it the duty of the Attor- 
ney General, on request of the Auditor of Public Accounts, to make 
application in the district court for an order to show cause why a re- 
receiver should not be appointed, and the business of an insurance 
company closed up. During the present term, the Auditor of Public 
Accounts has referred to this department The Nebraska Fire Insur- 
ance Company, of Omaha, and The Farmers Union (Mutual) Insur- 
ance Company, of Grand Island. 
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Schedule “F.” The miscellaneous cases are set out under this 
schedule. They are cases where the Board of Educational Lands and 
Funds, the Board of Public Lands and Buildings, and the Board of 
Health have been made parties. Also cases wherein the state has been 
impleaded with other defendants. Section 3054, Cobbey’s Consoli- 
dated Statutes, provides the Attorney General shall appear for the state, 
and prosecute and defend all actions and proceedings, civil or criminal, 
in the supreme court, in which the state shall be interested or a party, 
and shall also, when requested by the governor, or either branch of 
the legislature, appear for the state and prosecute and defend in any 
other court, or before any officer, any cause or matter, civil or criminal, 
in which the state may be a party or interested. 
~ On but one occasion during the past two years did the governor call 
upon this department and request the Attorney General to appear and 
prosecute in a case. The request was made as follows: 


EXECUTIVE DEPARTMENT, 
Lincoun, Nes., August 14, 1891. 
Hon. George H. Hastings, Attorney General of Nebraska. 

DeEaAR Sire: It having this day been made to appear that on or 
about the 6th day of August, 1891, in the county of Cheyenne, in the 
state of Nebraska, one Charles C. Nelson did assault one William E. 
Healey, with intent to murder said Healey, and it being further made 
to appear that justice cannot, in this instance, be subserved through 
the local and ordinary legal channels of said county of Cheyenne. 

Now, I, John M. Thayer, governor of Nebraska, do hereby request 
that you, as Attorney General of Nebraska, do conduct all proceed- 
ings in the premises upon behalf of the state of Nebraska. 

Witness my hand this 14th day of August, 1891. 

(Signed) JoHN M. THAYER, 
Governor of Nebraska. 


The case is No. 163, The State of Nebraska v. Charles C. Nelson. 
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Schedule “G” will be found to contain the most important opinions 
and communications issued by this department during the term. The 
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very large number of opinions that have been called for and prepared 
by the Attorney General, during the past two years, are of record in 
the office. Many of them, in their nature, are not of general public 
interest, and it is therefore deemed expedient to avoid the expense 
incident to printing them at this time. Only those papers of greater 
importance and general interest are herein set forth. 


VIII. 


Schedule “H” is a brief reference to the investigations of state in- 
stitutions. The investigations referred to are those that were con- 
ducted during the period named in this report, and in which the At- 
torney General took an active part. It gives me pleasure to say the 
legal department is in favor of a high standard for all state institu- 
tions. It isin favor of the affairs of these institutions being in charge 
of those whose ability and integrity are without question. This de- 
partment most cheerfully holds itself in readiness to continue its best 
efforts, to the end that the buildings of these institutions have proper 
attention, that the inmates receive the best possible care under their 
circumstances, and that moneys appropriated be judiciously expended. 

In conclusion, I congratulate you, and through you, the people of 
Nebraska, on the splendid march of progress our state is making. It 
is setting the pace for, and commanding the admiration of, states much 
older in years and larger in experience. With its educational system, 
and its splendid resources, it is already entitled to the epithet—great. 
That it may continue its rapid and substantial growth is your wish 
and mine. That it will continue, I have no doubt. 

Respectfully submitting this report, I remain, 
Your obedient servant, Gro. H. Hastines, 
Attorney General, 


I, SCHEDULE “A.” 


No. 


The State of Nebraska 
v. 


The State of Iowa. 


a a, erase nt 


Missouri Pacific Railroad Co. ) 
| 


vee gla 


mae | 
The State of Nebraska, ex rel. 
' State Board of Transportation. 


sae pe 


a 


Supreme court U.S. Deter- 
termined, Action was brought to 
establish boundary line between 
the two states. The court in the 
opinion, settled the law in the 
case. The court, then instructed 


~ representatives of both parties to 


the action to agree upon a bound- 
ary line, and the agreement, when 
made, should pass into a decree. 
The agreement was entered into 
and the decree was drawn accord- 
ingly. 


Supreme court U. 8. Now 
pending. This cause was origi- 
nally from Cass county. It was 
an application for mandamus to 
compel the Missouri Pacific Rail- 
way Company to comply with an 
order, made by the State Board of 
Transportation, and permit a grain 
elevator to be erected on certain 
ground, ‘The writ was allowed 
by the supreme court of Nebraska, 
and the cause was then taken by 
the railway company to supreme 
court of the United States. 


(9) 
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II. SCHEDULE “B.”—CASES UNDER BANKING LAW. 


No, 3. (4818.) 
State of Nebraska \ Butler county. Application of 


attorney general for receiver. 
Receiver appointed. All liabili- 
J ties of bank paid. 


v. 
Exchange Bank of Garrison. 


No. 4. (5218.) 


State of Nebraska Buffalo county. Receiver ap- 
v. pointed and in charge of defend-~ 
Commercial & Savings Bank. ant. Pending. 


No. 5. (5744.) 


State of Nebraska : 
2 Brown county. Receiver ap- 
Apnaworth State Bade pointed for defendant. Pending. 


? 


No. 6. (5078.) 


State of Nebraska Custer county. Application by 
attorney general for receiver. Re- 


v. 
Farmers & Merchants Bank. ceiver appointed. Cause pending. 
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No. 7. (5079.) 


State of Nebraska - Custer county. Application 
a Ns for receiver by attorney general. 
Kloman & Arnold. { Receiver appointed. Cause pend- 


ing. 


No. 8. (5587.) 


Carl A. Arnold et al. ) Custer county. Proceedings in 

v. error growing out of The State v. 

Globe Investment Co. Kloman & Arnold. No. 99. 
J (8079.) 


No.9. (5586.) 


Carl A. Arnold et al. Custer county. Proceedings in 
error growing out of The State v. 


v. 
David F. Weimer. Kloman et al. No. 99. (5079.) 


No. 10. (5818.) 


State of Nebraska Clay county. Defendant in 
y. hands of a receiver. Pending. 
Bank of Inland. 


No. 11. (4608.) 


State of Nebraska Clay county. Application by 

v. attorney general for receiver. Re- 

The First State Bank of Bruning. { ceiver appointed. Affairs of the 
bank wound up. 


12 REPORT OF THE 


No. 12. (4951.) 


State of Nebraska ‘| ‘Fillmore county. Application 
v. | of attorney general for the ap- 
Exchange Bank of Milligan. { pointment of receiver. Receiver 


| appointed. Cause pending. 


No. 13. (5748.) 


State of Nebraska Keya Paha county. Receiver 
v. appointed for defendant. Cause 
Bank of Springview. pending. 


No. 14, (4446.) 


State of Nebraska | Knox county. Application by 
v. attorney general for receiver. Re- 
McCarn Bros., Bankers. | ceiver appointed. Business of de- 


fendant wound up. 


No. 15. (4821.) 


State of Nebraska | Madison county. Application 
v. by attorney general for receiver. 
Farmers & Drovers Bank. Receiver appointed. Cause pend- 
J ing 
No. 16. (4621.) 

State of Nebraska \ Merrick county. Application 
v. | of attorney general for receiver. 
W. C. Beatty et al. > Showing that all depositors of 
bank have been paid in full. Re- 

| ceiver discharged. 
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No. 17. (5828.) 
State of Nebraska Nemaha county. Defendant in 
Vv. hands of receiver. Pending. 
State Bank of Johnson. 


No. 18. (5035.) 


State of Nebraska \ Sarpy county. Receiver ap- 
v. | pointed for defendant. Directors 
Gretna State Bank. ‘ gave bond in double amount of 


| all liabilities to pay all just claims 
; in four months. Bond approved. 
Receiver discharged. 
g 


No. 19. (4822.) 


State of Nebraska | Sioux county. Application of 
v. ‘ attorney general for receiver. Re- 

Bank of Harrison. ceiver appointed. Defendant paid 
all creditors. Receiver discharged. 


No. 20. (5665.) 
State of Nebraska | Saline county. Bank in hands 


v. of receiver. Cause pending. 
The State Bank of Nebraska, at { 
Crete, Nebraska. J 
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No. 21. (4949.) 


State of Nebraska Saline county. Application for 
v. receiver. Receiver appointed. 
Bank of Western. Cause pending. 


No. 22. (3982.) 


State of Nebraska | York county. Application by 

v. attorney general for appointment 

Commercial State Bank et al. of receiver. Receiver appointed. 
Cause pending. 
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III. SCHEDULE “C.”—CRIMINAL CASES AND CASES 
OTHER THAN ORIGINAL IN THE SUPREME 
COURT. 


No. 23. (5560.) 


Charles H. Paul Adams county. Embezzlement. 
Plaintiff in error pardoned by 


v. 
The State of Nebraska. the governor. Case dismissed. 


No. 24. (3625.) 


Lish Nelson Adamscounty. Murder in the 
V. second degree. Under advise- 
The State of Nebraska. ment. 


No. 25. (5733.) 


Michael Lamb Boone county. Grand larceny. 
v. Pending. 
The State of Nebraska. 


No. 26. (5412.) 


State of Nebraska Butler county. Exceptions by 
Vv. county attorney. Pending. 
Ezra D. Stewart. 
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T. M. Roberts 


Vv. 
The State of Nebraska. 


Thomas Vincent 


Vv. 
The State Bank of Nebraska. 


Albert E. Haunstein 


Vv. 
State of Nebraska. 


Bush Elliott 


. Vv. 
State of Nebraska. 


Matilda Dressen 


Vv. 
The State of Nebraska. 
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No. 27. (4187.) 


Burt county. Assault and 
battery. Reversed. Evidence 
does not support the verdict. 


No. 28. (3150.) 
\ Custer county. Murder. Under 


advisement. 


No. 29. (3856.) 
\ Custer county. Murder. <Af- 


firmed. 


No. 30. (3779.) 


Cheyenne county. Grand lar- 
ceny. Under advisement. 


No. 31. (5156.) 


Cherry county. Assault with 
intent to kill. Pending. 
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No. 32. (5472.) 


James H. Blinkiron et al Cedar county. Assault with 
Vv. intent to kill. Pending. 
The State of Nebraska. 


No. 33. (4033.) 
Albert E. McCoy ) Cedar county. Grand larceny. 


- Under advisement. 


Vv. 
The State of Nebraska. 


No. 34. (4665.) 


Mortimer E. Burger et al Custer county. Arson. Re- 
v. versed as to Burger, and _ re- 
The State of Nebraska. manded for new trial. Hoagland 


pardoned by the governor. 


No. 35. (5701.) 


B. F. Madsen Douglas county. Bribery. 
v. Pending. 
The State of Nebraska. 


No. 36. (5506.) 
Joseph Hofeck Douglas county. Gambling. 
v. Pending. 
The State of Nebraska. 
3) 


a 
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John F. Jolly 


v. 
The State of Nebraska. 


Ed. A. Koen 


Vv. 


The State of Nebraska. 


C. Gee Woo 


Ve 
The State of Nebraska. 


Wm. Nestlehouse 


Ne 
The State of Nebraska. 


Dan. Geiser 


v. 
The State of Nebraska. 
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No. 37. (5631.) 


e 
Douglas county. Assault with 
intent to wound. Pending. 


No. 38. (5393.) 
|) Douglas county. Criminal 
| libel. Court held that it was 


'. error to sentence plaintiff in error 
| for felony and remanded cause to 
J lower court to sentence. 


No. 39. (5486.) 
Douglas county. Violation of 
state medical law. Pending. 
No. 40. (5486.) 
Douglas county. Gambling. 
Pending. 
No. 41. (5487.) 
Gambling. 


' Douglas county. 
Pending. 


Joseph Rowles 
Vv 


The State of Nebraska, 


State of Nebraska 
Vv. 
John Arnold. 


State of Nebraska 
Vv. 
Daniel H. Wheeler. 


James Ashford 
Vv. 
The State of Nebraska. 


Andrew J. Cooper et al. , 


Vv. 
The State of Nebraska. 
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No. 42. 


No. 43. 


No. 44. 


No. 45. 


No. 46. 


(5355.) 


Douglas county. Selling ~ 
liquor without license. Pending. 


(3932.) 


Douglas county. Exceptions 
by county attorney. Exceptions 
sustained. 


(4019.) 


Douglas county. Informed 
against for refusal to pay duty to 
support fire department. Law 
held unconstitutional. 


(4708.) 


Douglas county. Burglary. 
Pending. 


(4739.) 


Douglas county. Grand _ lar- 
ceny. Pending. 
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Ed Hockesheimer 


Vv. 
The State of Nebraska. 


George Brown 


v. 
The State of Nebraska. 


Thomas F. McNamee 


Vv. 
The State of Nebraska. 


Geo. K. Morehouse 


Vv. 
The State of Nebraska. 


Ed. D. Neal 


Vv. 


The State of Nebraska. 
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No. 47. 


No. 48. 


No. 


No. 50. 


(4848.) 


\ Douglas 
\ Pending. 


(4426.) 


Douglas county. 
ceny. Affirmed. 


(4996.) 


county. 


Forgery. 


Grand lar- 


Testimony insufficient to support 


\ Douglas county. Manslaughter. 


verdict. Reversed. 


(5008.) 


county. 


Douglas 
ment. Under advisement. 


(4471.) 


|} — Douglas county. 
first degree. 


if 


Affirmed. 
for rehearing overruled, 
P cation to the governor for com- 


Embezzle- 


Murder in 
Motion 
Appli- 


mutation of sentence to imprison- 


ment for life. 
nied. 


Application de- 
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No. 52. (4552.) 


Barney Smith Douglas county. Assault with 
intent to kill. Law held consti- 


Vv. 
The State of Nebraska. tutional. Judgment affirmed. 


No. 53. (4567.) 


Herman Bubster Douglas county. Grand _ lar- 
ceny. Reversed. Evidence in- 


v. 
The State of Nebraska. sufficient to support the verdict. 


No, 54. (4255.) 
Charles Shepherd, Dodge county. Murder. Af- 
v. firmed. 
The State of Nebraska. 


No. 55. (4293.) 


Christian Furst Dodge county. Murder. At- 
Vv. firmed. 
The State of Nebraska. 


No. 56. (6291.) 
Silas Cobb - \ Douglas county. Proceedings 


growing out of fine for contempt. 


v. 
The State of Nebraska. Pending. 
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W. J. Clair 


Vv. 
The State of Nebraska. 


Fred Hunzinger 


Vv. 
The State of Nebraska. 


Frank Shannon 


Vv. 
The State of Nebraska. 


Ernest Soehl 


Vv. 
The State of Nebraska. 


Phineas Langford et al. 
Vv. 
The State of Nebraska. 
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No. 57. (5292.) 


Douglas county. Proceedings 
growing out of fine for contempt. 
Pending. 


No. 58. (5352.) 


Douglas county. Selling liquor 
without license. Pending. 


No. 59. (5353.) 
| Douglas county. Selling liquor 


without license. Pending. 


No. 60. (5354.) 


Douglas county. Selling liquor 
without license. Pending. 


No. 61. (4238.) 


Dakota county. Robbery. Un- 
der advisement. 
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No. 62. (4197.) 
John Flannagon \ Dakota county. Robbery. Un- 


der advisement. 


v. 
The State of Nebraska. 


No. 63. (3365.) 


J. R. Jacobs ) Dundy county. Obtaining 
( Rovene, under false pretenses, 


Vv. 
State of Nebraska. Reversed and dismissed. 


No. 64. (4982.) 


State of Nebraska Fillmore county. Exceptions 
Vv. by county attorney. Cause pend- 
Wm. J. Yates. ing. 
No. 65. (4045.) 
J. W. Leahy Fillmore county. Rape. Tes- 
v. timony sustains charge, but re- 
The State of Nebraska. versed on account of misconduct 
of prosecuting officer. Reversed. 
No. 66. (4981.) 
State of Nebraska Gage county. Exceptions by 
Vv. county attorney. Under advise- 
Wm. Hughes. ment. 


M. L. Rawlings 


V. 
The State of Nebraska. 


D. H. Noll 


Vv. 
The State of Nebraska. 


David Nehr 


V. 
The State of Nebraska. 


R. E. Childs 
Vv. 


State of Nebraska. 


Owen R. Owens 


Vv. 
State of Nebraska. 
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No. 67. (5158.) 


Gage county. Selling liquor 
without license. Under advise- 
ment. 


No. 68. (5159.) 
\ Gage county. Selling liquor 


without license. Under advise- 
ment. 


No. 69. (5592.) 


Gage county. Malicious de- 
struction of personal property. 
Reversed on errors of law. 


No. 70. (4603.) 
\ Gage county. Grand larceny. 
| Reversed on error of law and re- 
manded to district court. Dis- 
missed by county attorney of Gage 

J county. 


No. 71. (4217.) 


Gage county. Incest. Re- 
versed and remanded for new 
trial. 
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No. 72. (4449.) 


State of Nebraska Gage county. Exceptions by 
v. county attorney. Overruled. 
Samuel Chichester. 


No. 73. (4065.) 


William Davis Greeley county. Rape. Evi- 
Vv. dence insufficient. Reversed and 
The State of Nebraska. remanded, . 


No. 74. (4609.) 


A. L. Haley ' Harlan county. Selling liquor 
v. without license. Pending. 
The State of Nebraska. 


No. 75. (3533.) 


George W. Burton Harlan county. Taxing costs. 
v. Under advisement. 
The State of Nebraska. 


No. 76. (5527.) 


Cuyler Shultz Hall county. Murder in first 
v. degree. Pending. 
The State of Nebraska. 
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William Rutherford 
Vv 


The State of Nebiaska: 


Geo. Bedford 


Vv. 
The State of Nebraska. 


Thomas P. Owen 


Vv. 
The State of Nebraska. 


Henry Thornhill 


V. 


The State of Nebraska. 
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No. 77. (4205.) 
Hall county. Arson. Pend- 
ing. 


No. 78. (4978.) 


Hall county. Corrupting wit- 
ness. Bribery. Under advise- 
ment. 


No. 79. (3946.) 


Hamilton county. Forgery. 
Evidence not sufficient to sustain 
the verdict. Reversed. 


No. 80. (4253.) 


Hamilton county. Murder in 
first degree. Was under advise- 
ment in supreme court. Plaintiff 
in error broke Hamilton county 
jail and is now fugitive from jus- 
tice. Motion to dismiss peti- 
tion in error. Sustained. Case 

J stricken from docket. 


Edward Dean 


Vv. 
The State of Nebraska. 


Martin J. O’Grady 


Vv. 
The State of Nebraska. 


Marshall A. Thurman 


v. 
State of Nebraska. 


Howard W. Zink 


Vv. 


The State of Nebraska. 
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No. 81. 


No. 82. 


(5434.) 


Johnson county. Grand _ lar- 
ceny. Pending. 


(5652.) 


Johnson county. Forgery. 
Pending. 


No. 83. (4262) 


No. 84. 


Jonnson county. Shooting 
with intent to kill. Affirmed. 


(4838.) 


Lancaster county. Embezzle- 
ment. Reversed on account of 
error in the instructions. The 
second trial in the district court 
resulted in conviction. Case is 
again pending in the supreme ' 
court. 
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Willie Robb 


Vv. 
The State of Nebraska. 


Al. Roberts 


Vv. 
The State of Nebraska. 


Moses Smith et al. 


Vv. 
The State of Nebraska. 


L. P. Ludden 


. Vv. 
The State of Nebraska. 


John Taylor 


v. 
The State of Nebraska. 
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No. 85, (4916.) 

Lancaster county. Larceny 
from the person. Reversed and 
remanded on account of error of 

@ | law. 
No. 86. (4068.) 


Assault 
Dis- 


with intent to commit rape. 


Lancaster county. 
missed by plaintiff in error. 


No. 87. (4155.) 

Lancaster county. Selling 
liquor without a license. Re- 
versed and remanded. 

No. 88. (4192.) 


for contempt. Reversed and re- 


Lancaster county. Proceedings 
manded. 


No. 89. (4461.) 


; Lancaster county. Murder. 


Under advisement. 


State of Nebraska 


v. 
Nirah B. Kendall et al. 


State of Nebraska 
Vv. 
Tim O’Rurke et al. 


Howard W. Zink 


Vv. 
The State of Nebraska. 


E. L. Rice 


Vv 


The State of N ebinelan 


W. H. Sternberg 


Vv. 
State of Nebraska. 
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No. 90. (5435.) 


Lancaster county. Exceptions. 
Pending. 


No. 91. (5436.) 


Lancaster county. Exceptions 
by county attorney. Reversed. 


No. 92. (5595.) 


Lancaster county. Embezzle- 
ment. Pending. 


No. 98. (5197.) 
) Lancaster county. Assault. 
Pending. 
No. 94. (5198.) 
Assault. 


Lancaster county. 
Pending. 
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Chas. F. Hammond 


Vv. 
The State of Nebraska. 


Chas. A. Kaiser 


Vv. 
The State of Nebraska. 


Milo Hodgkins et al 


Vv. 
The State of Nebraska. ° 


T. E. Calvert et al. 


Vv. 
The State of Nebraska. 


Henry Sanders 


v. 
The State of Nebraska. 
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No. 95. 


No. 96. 


No 


No. 


No. 


97, 


98. 


99. 


\ 
j 


(5312.) 


Lancaster county. Rape. 
Pending. 


(5367.) 


Lancaster county. Grand lar- 
ceny. Pending. 


(4462) 


Lancaster county. Assault and 
battery. Under advisement. 


(4516.) 


Lancaster county. On error 
from district court. Proceedings 
for contempt. Under advisement. 


(5237.) 


Lancaster county. Selling lig- 
uor on election day. Affirmed. 


Gus Weinecke 


Vv. 
The State of Nebraska. 


Charles E. Johnson 
Vv. 


State of Nebraska. 


Thomas Creasman 


Vv. 
The State of Nebraska. 


William Wendt 


Vv. 
‘The State of Nebraska. 


Michael Lamb 


Vv. 
The State of Nebraska. 
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No. 100. 


No. 101. 


No. 102. 


No. 103. 


No. 104. 


(4618.) 


Merrick county. Maliciously 
obstructing a railroad track. Af- 
firmed. 


(4604.) 


Nemaha county. Murder in 
first degree. Reversed on the 
instructions and remanded. Tried 
in district court of Nemaha 
county. Convicted of man- 
slaughter and sentenced to the 
penitentiary for ten years. 


(5574.) 


Otoe county. Assault with in- 
tent to wound. Pending. 


(4158.) 


Platte county. Violation of 
liquor law. Reversed. 


(5706.) 


Platte county. Grand larceny. 
Pending. 
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No. 105. (4976.) 


Harriet Perry et al. Platte county. Keeping house 
. v. of ill-fame. Under advisement. 
State of Nebraska. 


No. 106. (5319.) 


Charles Gartner Pawnee county. Assault. 
v. Pending. 
The State of Nebraska. 


No. 107. (3920.) 
Sherman Davis \ Richardson county. Murder 


in the second degree. Affirmed. 


v. 
State of Nebraska. Rehearing granted. 


No. 108. 
“Davis ‘\ Opinion was filed in 1891. 
. v. | Rehearing was granted. Errors 
State of Nebraska. | assigned were overruled and 


{ former opinion adhered to. Of- 
| fense was murder in second de- 


J gree. 


No. 109. (4721.) 


State of Nebraska Richardson county. Excep- 
tions by county attorney. Ex- 
ceptions sustained. 


A. D. Cloyd. 
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No. 110. (4367.) 


Albert Grentzinger \ Richardson county. Horse 


v. stealing. Reversed. Remanded. 
State of Nebraska. 


No. 111. (4972.) 


Frank E. Shupe Saunders county. Assault and 
v. battery. Under advisement. 
State of Nebraska. 


No. 112. (5371.) 


Henry W. Vallery Saunders county. Criminal 
v. libel. Pending. 
The State of Nebraska. 


No. 113. (4433.) 


George S. Arnold Scott’s Bluff county. Murder. 
v. Under advisement. 
State of Nebraska. 


No. 114. (4518.) 
Thomas Bailey \ Seward county. Adultery. 


Vv. Under advisement. 
The State of Nebraska. 
3 
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No. 115. (3568.) 


V. W. Hagler et al. Saline county. Action. On 
Vv. official bond. Aftrmed. 
The State of Nebraska. 


No. 116. (4800.) 


Fred Waidley et al. Saline county. Grand larceny. 
Reversed and remanded. 


Vv. 
The State of Nebraska. 


No. 117. (5111.) 
William Tippey } Saline county. Manslaughter. 


Sentenced to ten years in peniten- 


v. 
State of Nebraska. tiary. Affirmed. 


No. 118. (4099.) 


County of Valley ) Valley county. Action on bond 
(a county treasurer. Reversed 


v. 
A. D. Robinson et al. and remanded. 


No. 119. (5409.) 


Henry Wax Wayne county. Obtaining 
money under false pretenses. 


Vv. 
The State of Nebraska. Reversed and remanded. | 
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No. 120. (4722.) 


Daniel Brirkley et al. Washington county. Assault 
with intent to kill. Reversed. 


Vv. 
The Stete of Nebraska. Evidence insufficient. 


= No. 121. (5012.) 


John C -ter Washington county. Grand 
- v. larceny. Under advisement. 
The & eof Nebraska. 


No. 122. (4963.) 


Henry Roush 7 Washington county. Forgery. 
v. Affirmed. 
The State of Nebraska. 


No. 128. (4199) 


L. W. Stricklett Washington county. Assault 
with intent to kill. Reversed 
and remanded. 


Vv. 
The State of Nebraska. 


No. 124. (3327.) 


John Bressler Wayne county. Reversed and 
remanded. Rehearing granted. 


v. 
County of Wayne. Affirmed on rehearing. 
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No. 125. (4216.) 


Frank W. Clark York county. Burglary. Re- 
Vv. versed and remanded~for new 
The State of Nebraska. trial. 
. 


No. 126. (4591.) 
Strant Richards \ York county. Rape. Under 


advisement. 


Vv. 
The State of Nebraska. 
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—— 


IV. SCHEDULE “D.”—ORIGINAL CASES. 


No. 127. (5507.) 


In re Reuben Newton. ) Antelope county. Habeas cor- 
J pus. Under advisement. 


No. 128. (4669.) 


In re Constitutionality of House) Held unconstitutional. Bonds 
Roll No. 284. J cannot be issued on petition. 


No. 129. (4624) 


In re Quere of Joint Resolution. | As to constitutionality of con- 
j test proceedings. 


No. 130. (4751.) 


State, ex rel. D. G. Sabin, ) Butler county. Quo warranto. 
f Writ allowed. 


V. 
Tennis G. Tillma. 
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No. 131. (5011.) N > 
State, ex rel. J. M. Easterling, ) Buffalo county. Applic 
for writ of mandamus to con. 
_ county clerk to print Easterlir 
name on Official ballots to be 
at the general election, 1 


} Writ denied. 


V. 


Robt. M. Rankin, County Clerk. 


No. 132. (5776.) 


State, ex rel. J. F. Cromelien, Douglas county. Mandamus- 
v. > Writ denied. 
James E. Boyd. J 


No. 133. (5283.) 


State, ex rel. Attorney General, \ Douglas county. Quo war- 
v. ranto. Pending. 
Christian Hartman et al. 


No. 134. (5384.) 
In re Ed. A. Koen. \ Habeas corpus. Writ denied. 


‘ ° e 
{ Cause dismissed. 


No. 135. (5284.) 


State, ex rel. Att’y General, Douglas county. Quo war- 
ranto. Dismissed. 


Vv. 
Howard B. Smith. 


ATTORNEY GENERAL. 39 


No. 136. (4489.) 


State, ex rel. C. M. Brown et al., Furnas county. Application 
for mandamus. Writ allowed. 


v. 
A. J. McPeak, Treasurer. 


No. 137. (5318.) 


State, ex rel. Greeley Co., | Greeley county. Mandamus 
v. _ to compel ex-county treasurer to 
Henry N. Milne. pay into the treasury money un- 


lawfully retained. Cause pending. 


No. 138. (3882.) 


State, ex rel. Att’y General, | _Hitchcock county. Defendant 
v. constructed the railroad as per 
R. V. & W. R. R. Co. | agreement entered into, and the 


) case was dismissed. 


No. 139. (4160.) 
State, ex rel. Shaffer, ) _ Harlan county. Mandamus. 
v. » Pending. 
H. E. Bowman et al. J 
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=~ 
No. 140. (5235.) 


In re Harry W. Hall. ‘| Lancaster county. Application 
for writ of habeas corpus. Hall 
was confined in penitentiary under 
sentence of twenty years. Gov- 

| ernor commuted sentence to nine 

{ years time to be actually served. 

The question was raised by Hall 

to get the benefit of good time 

provision of statute. Application 
dismissed. 


_ 


No. 141. (5423.) 


State, ex rel. Manufacturers Ac-) Lancaster county. Mandamus. 
cident Indemnity Company, Writ allowed. 


| 
v. f 
Thos. H. Benton. 4 


No. 142. (4519.) 


State, ex rel. Bates, ) Lancaster county. Application 


We > for mandamus. Writ awarded. 
The State of Nebraska. 


No. 143. (3698.) 


State, ex rel. Beck et al., Lancaster county. Application 


) 
Vi , for mandamus. Writ denied. 
Thomas H. Benton. j 
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No. 144. (8983.) 


State, ex rel. G. W. Post, Lancaster county. Application 
Vv. for writ of mandamus. Writ de- 
T. H. Benton et al. nied. 


No. 145. (4068.) 


Bermuda Beer Lancaster county. Injunction 
v. to restrain collection of taxes on 
John M. Thayer, Governor, et al. } school land. Under advisement. 


No. 146. (4686.) 


State, ex rel. Royal Arcanum, ) Lancaster county. Application 

v. for mandamus on stipulation of 

Thomas H. Benton. r facts by relator and auditor. Writ 
; | awarded. 


No. 147. (5071.) 


State, ex rel. Blanchard, ‘| — Lancaster county. Application 
for writ of mandamus to compel 
Ne the auditor of public accounts to 


| issue warrants to pay grain in- 


Thomas H. Benton. spectors. Under advisement. 
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No. 148. (4980.) 


State, ex rel. Gage County, Lancaster county. Application 
for writ of mandamus. To com- 
v. - pel the auditor of public accounts 
to register $50,000 of refunding 
Thomas H. Benton. bonds. Writ awarded. 


No. 149. (5087.) 


State, ex rel. Seward County, ) Lancaster county. Application 
| for writ of mandamus to compel 


v. ; auditor of public accounts to reg- 
| ister $100,000 of refunding bonds, 
Thomas H. Benton. ) Seward county. Writ allowed. 


No. 150. (3010.) 


State, ex rel. Attorney General, ) Lancaster county. Quo war- 


v. » ranto proceedings. To forfeit fran- 
A. & N. RB. R. Co. J chise. Under advisement. 


No. 151. (5822.) 


State, ex rel. State Journal Co., | Lancaster county. Mandamus. 
v. | Pending. 
J. E. Boyd, Governor, and { 
Thomas H. Benton, the A. P. | 
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No. 152. 5030.) 


State, ex rel. Chas. Eble, \ Madison county. To compel 

v. { board of registration by man- 

Board of Registration of Norfolk. { damus to register certain voters. 
) Dismissed. 


No. 158. (5782.) 


In re Thomas Jones. \ _Otoe county. Habeas corpus. 
J Writissued. Prisoner discharged. 
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V. SCHEDULE “E.”—INSURANCE CASES. 


No, 154. 
State, ex rel. Attorney General, \ District court, Hall county. 
Va | Application for a receiver. 
The Farmers Union (Mutual) In- { 

surance Company. J 

The Auditor of Public Accounts reported to the Attorney General 
the condition of the above named insurance company, in December, 
1891. In compliance with the requirements of the law governing the 
insurance companies in Nebraska, the Attorney General made appli- 
cation to the district court of Hall county for the appointment of a 
receiver to take charge of and wind up the affairs of the company. 
On the hearing when the application was made, a temporary receiver 
was appointed, who took charge of the company until final hearing. 
Upon the final hearing, to show cause why the receiver should not 
wind up the affairs of the company, the court held, the company be- 
ing a mutual company, it must protect all policies issued by it in vio- 
lation of the law governing mutual companies, and then directed that 
an assessment be made against all policy holders, of an amount suffi- 
cient to pay all the unpaid losses and other bona fide claims against 
the company. The receiver was discharged. 

On January 31, 1892, the company failed to make a showing in the 
office of the Auditor of Public Accounts, that would, in his judgment, 
justify him, under the law, in issuing a certificate to the Farmers Un- 
ion (Mutual) to transact business in Nebraska during the year 1891. 
Failing to receive the certificate, the company went out of business. 
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No. 155. 
The State of Nebraska, ex rel.\ District court of Douglas 
Attorney General, | county. Application for a re- 
v. } ceiver. 
The Nebraska Fire Insurance | 
Company. J 


In May, 1891, the Auditor of Public Accounts reported the con- 
dition of the Nebraska Fire Insurance Company to the Attorney Gen- 
eral. Prior to the date when the condition of the company was re- 
ferred to this department, one W. G. Madden had made a showing 
and secured the appointment of W. G. Albright as receiver. An 
application was then made on the part of the Attorney General for an 
order restraining the moving of the books, papers, records, and assets 
of the company. The application was granted. The order was is- 
sued. An application was then made for an order to allow an exam- 
iner to examine into the condition of the company. The order was 
granted. The receiver heretofore appointed on the application of 
Madden tendered his resignation. The Attorney General filed an 
application under the provisions of sec. 28, chap. 48, Compiled Stat- 
utes of Nebraska, entitled “ Insurance Companies.” This application 
asked for the appointment of a receiver to take charge of and wind up 
the affairs of the Nebraska Fire Insurance Company. On the hear- 
ing, the resignation of Mr. W. G. Albright was accepted, and Hon. 
A. U. Wyman was appointed receiver, and instructed to wind up the 
affairs of the company. Cause is still pending. 


46 REPORT OF THE 


VI. SCHEDULE “F,.”—MISCELLANEOUS CASES. 


No. 156. 


Charles pees Dennis District court, Lancaster 
> county. Application for man- 
The State itil of Health et al. J damus. 

This was an application to the district court of Lancaster county to 
compel the State Board of Health to issue a certificate to Dr. Dennis 
to practice medicine in Nebraska, under the law regulating the prac- 
tice in this state. Demurrer filed. Sustained. Application dis- 
missed, 


v. | county. Petition for injunction. 
State Board of Public Lands and { 
Buildings. J 


Thomas D. Jones } District court of Lancaster 
| 
| 


This was a case in which a petition was filed for a restraining order 
against the Board of Public Lands and Buildings, restraining them 
from permitting the sewerage, at the different state institutions in and 
near the city of Lincoln, to flow out to and empty in Salt creek. 
Demurrer filed. Sustained. Cause dismissed. 
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No. 158. 
Mary P. Jeep et al. | = ‘District court of Merrick 
county. Petition to set aside 
Vv. forfeiture of school land contract. 


Issues were made up and testi- 

James E. Boyd et al., as Board of |} mony taken. Cause was then 
Educational Lands and Funds, | dismissed as to the Board of Ed- 
and J. B. Templin, County ucational Lands and Funds. 
Treasurer of Merrick County, | Now pending as to other defend- 


and J. B. Holden. ants. 
No. 159. 
Anna D. Chesebra ) District court of Lancaster 
v. { county. Foreclosure of mort- 
Oliver Maggard et al. gage. State impleaded with 
other defendants. Cause pending. 


No. 160. 

Munger District court, Kearney county. 

Foreclosure of mechanic’s lien on 

Vv. ; school land. State impleaded with 

| other defendants. Judgment for 

Farm et al. J) defendants. Stay taken. 

No. 161. 

John P. Hazlett ) United States circuit court. 

Foreclosure of mortgage. State 

v. impleaded with other defendants. 


| Judgment in favor of the state 
Henry E. Noble et al. appears of record. Cause now 
J pending. 
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E. C. Palmer et al. 
v. 


Robert Buchanan et al. 


State of Nebraska 


Vv. 
Charles C. Nelson. 


In re John F. Fuller. 


In re Charles Smith. 
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No. 162. 


District court of Dakota county. 
| Petition to fix boundary line and 
'. for possession of certain premises. 
| State was made a party defend- 

Jj ant. Cause now pending. 


No. 168. 


County court, Cheyenne county, 
Complaint. Assault with intent 
) to kill. Prisoner discharged. 


No. 164. 
\ Habeas corpus. 


No. 165. 
Habeas corpus. 
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SCHEDULE “G.”—OPINIONS AND COMMUNICATIONS 
ISSUED FROM THE LEGAL DEPARTMENT. 


Time of filing official bond of officer elected at a general election. 


SraTE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
LIincoun, January 15, 1891. 
Hon. Austin Riley, House of Representatives, Lincoln, Neb. 

Dear Sir: In reply to your inquiry for an opinion as to what 
time is provided by law for the filing of bond and oath of office of 
county attorney, would say: Section 5, chapter 10, Compiled Statutes 
of 1889, provides that official bonds, with the oath endorsed thereon, 
shall be filed in the proper office within the time as follows: Of all 
officers elected at any general election, on or before the first Thursday 
after the first Tuesday in January next succeeding the election. 

Hence, in my opinion, if Mr. Hopkins, the county attorney elect, 
filed his bond and oath attached prior to January 15, 1891, then he 
has fully complied with the law in that respect. 

Your obedient servant, Gero. H. Hastines, 
Attorney General. 


Quarantine of cattle with infectious disease. 


SraTeE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 

LIncoin, January 30, 1891. 

M. W. MeGan, Esq., County Attorney, Boone County, Albion, Neb. 
Dear Str: Your sheriff, Mr. Williams, called on me to-day re- 
garding a quarantine over a large number of cattle said to be suffering 
with some infectious disease, which he calls Texas itch. He informs 
me that the owner of these cattle is a resident of your county, and 
bountifully able to care for the stock, but as soon as a quarantine was 
established over them, he refused to feed or care for them. I have 
advised him to return these cattle back to the owner, compelling him 
to maintain a quarantine over them himself. In the event he does 
not do this, it will be your duty to prosecute him to the full extent of 
the law, under the provisions of chapter 4, article 2, of the Revised 

4 
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Statutes of thestate of Nebraska. I believe this statute strong enough 
to afford you ample protection. The trouble with the state officers is, 
we have nota single cent of money at our command to protect the 
people, or carry out the provisions of the law. The last legislature 
failed to make any appropriation whatever for that purpose. A Dill 
is now pending to appropriate a sufficient sum to employ a state veter- 
inarian. If there be any assistance that this office, or any of the state 
officers, can render you in this matter, we will be most glad to do so, 
Yours respectfully, Gro. H. Hastrnes, 
Attorney General. 


SraTeE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 


Lincoun, February 5, 1891. 
Judiciary Committee of the Senate. 


GENTLEMEN: There has been submitted to me the following ques- 
tion, viz.: “Can the legislature confer on the county court authority 
to sell the estates of decedents, or wards by guardians, or adminis- 
trators?” 

Having examined the question, so far as my limited time and op- 
portunity would permit, will say the question is not without: quite 
serious difficulties. 

Section 16, article 6, of the constitution of this state provides as 
follows : 

‘Sec. 16. County courts shall be courts of record, and shall have 
original jurisdiction in all matters of probate, settlement of estates of 
deceased persons, appointment of guardians, and settlement of their 
accounts, in all matters relating to the apprentices; and such other 
jurisdiction as may be given by general law. But they shall not have 
jurisdiction in criminal cases in which the punishment may exceed six 
months’ imprisonment, or a fine of over five hundred dollars; nor in 
actions in which title to real estate is sought to be recovered, or may 
be drawn in question; nor in actions on mortgages or contracts for the 
conveyance of real estate; nor in civil actions where the debt or sum 
claimed shall exceed one thousand dollars.”’ (12 Neb., 281; 15 Neb., 
11.) 

This is a limitation of the jurisdiction of county courts, and was 
placed in our constitution for the express purpose of divesting county 
courts of jurisdiction in all cases where the title to real estate is sought 
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to be recovered, or may be drawn in question, or in actions on mort- 
gages, or contracts for the conveyance of real estate, ‘This same sec- 
tion makes all county courts courts of record, and in considering this 
section, our supreme court has held in Noakes v. Switzer, 12 Neb., 
160, that all provisions of the statute applicable to courts of record 
in general, where no special provision to the contrary exists, must be 
held to apply to them. 

Under the old constitution of this state it was provided by section 
4, article 4, that ‘probate courts, justices of the peace, or any inferior 
court that may be established by the legislature, shall not have juris- 
diction in any matter wherein the title or boundaries of land may be 
in dispute; nor shall either of the courts mentioned in this proviso 
have the power to order or decree the sale or partition of real estate.” 

As will be observed, this latter clause is omitted in our present con- 
stitution entirely, and probably for some purpose. The only question 
left us to consider is, Is the proceeding of ordering a sale of real estate 
of a deceased person such a proceeding or action, in which “title to 
real estate is sought to be recovered, or may be drawn in question”? 
It will not be contended for a moment that the proceeding to sell 
real estate of decedents was ever instituted or intended as a method by 
which titles were to be tested, and our own court has gone so far as to 
hold in a case where dower was sought to be assigned by a county 
court, that to oust the county court of such jurisdiction (to assign a 
widow dower in the lands of which her husband died seized) the right 
of the applicant for such dower must be disputed by presenting an 
issue of facts which, if established by proof, would defeat the claim 
of dower, and such issue must be one which the county court, by its 
organization, is unable to try. (Guthman v. Guthman, 18 Neb., 98.) 
In this connection also, see Mushrush v. Devereaux, 20 Neb., 49. So, 
in my opinion, county courts are not ousted of their jurisdiction to 
make the proper order for the sale of real estate by administrators, ete., 
by section 16, article 6, of the constitution. Especially is this so until, 
as laid down in Guthman v. Guthman, cited above, such jurisdiction 
is ousted by presenting an issue of fact, which, if established by proof, 
would defeat the application for such contemplated sale. In the case 
of Pleuler v. State, 11 Neb., 555, it was held a statute should not be 
declared invalid unless clearly forbidden by the paramount law. 

Your obedient servant, Gro. H. Hastrng@s, 
Attorney General. 
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Secret societies and associations doing business in Nebraska. Auditor Public Ac- 
counts entitled to such fees as are prescribed by law in similar eases. 
STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lincoun, February 17, 1891. 
Hon. T. H. Benton, Auditor of Nebraska. 

Dear Sir: Your communication of recent date regarding the 
matter of fees to be paid by secret fraternal societies doing business in 
this state has been received, and replying thereto would say that sec- 
tion 198, chapter 16, of the Compiled Statutes provides, among other 
things, that such societies shall be exempt from the provisions of 
chapter 16, Compiled Statutes of 1889, provided such secret societies 
or associations aforesaid shall comply with all the requirements of 
this act. 

While section 200 provides that the Auditor must, from statements, 
etc., filed, first satisty himself that such society or association has a 
sufficient membership to pay its certificates in full,in case of the death 
of any of its members, by its usual method of assessment, in which 
event he shall issue his certificate authorizing such society to transact 
‘its business, ete., section 201 provides that the Auditor shall, under 
certain circumstances, revoke a certificate already issued, after causing 
an investigation of the affairs of the society or association, which in- 
vestigation is to be had at the expense of such society or association. 
The law nowhere expressly provides for the payment of fees to the 
Auditor under the subdivision of secret societies, but it is not to be 
presumed the legislature intended that this supervision of such secret 
societies and associations by the Auditor should be by him done gratis. 
Hence, for such work as you are compelled to do for such secret 
societies and associations, to entitle them to do business in this state, 
I conclude that you are entitled to charge such fees as are prescribed 
by Jaw in similar cases. 

Yours very truly, Gro. H. Hasrines, 
Attorney General. 
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Constitutionality of House Roll No. 97. 


StaTeE or NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lincotn, March 2, 1891. 
Hon. H.C. Parker, Representative from the 48th District. 


Dear Sir: Yours of late date requesting my opinion as to whether 
or not House Roll No. 97 is in conflict with the constitution of the 
state of Nebraska has been duly received. The same has been given 
my careful attention, and in reply I beg leave to say to you that sec- 
tion 1 of article 9 of the constitution of the state of Nebraska, en- 
titled ‘“‘Revenue and Finance,” saysas follows: “The legislature shall 
provide such revenue as may be needful by levying a tax by valua- 
tion, so that every person and corporation shall pay a tax in propor- 
tion to the value of his, her, or its property and franchises,” ete. 

House Roll No. 97, entitled “A bill for an act to amend section 52, 
article 1, chapter 77, of the Compiled Statutes of Nebraska of 1889, 
entitled ‘Revenue,’” provides as follows: ‘Said assessors shall, in 
estimating the value of the said land, assess all lands not improved 
which are lying adjacent to or adjoining lands at the same value as the 
improved land adjoining or adjacent to said improved lands.” From 
this it would seem that a man who is the owner of 160 acres of land 
may have thereon many thousand dollars worth of improvements. 
His neighbor may have adjacent thereto 160 acres of land, with little 
or no improvements, and without the means of making the same, yet 
the assessor would be required to assess an unimproved quarter section 
of land the same as the highly improved ones. Again, one man 
might own a lot on which is erected a fine business block; adjacent 
thereto may be a vacant lot owned by one who cannot, for want of 
funds, improve it. To cause one man to pay as great a tax as the 
other would seem either to be a premium for the man with the im- 
provements, or a burden on the shoulders of his less fortunate neigh- 
bor. This looks like, in many cases, it would have a tendency to 
work a hardship; but the constitution provides, as we have before seen, 
that the taxes shall be levied by valuation, in such a manner that 
every person shall pay the taxes in proportion to the valuation of the 
property. 

The bill that is known as House Roll No. 97 provides for a different 
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condition of things. It would seem, therefore, that House Roll No. 
97 is not in harmony with the constitution of the state. 


Respectfully submitted, Gro. H. Hasrinas, 
. Attorney General. 


Woman’s right to vote not affected by election law passed by legislature 1891. 


SrateE OF NEBRASKA, ATTORNEY GENERAL'S OFFICE, 
Lincoun, March 17, 1891. 
Mrs. M. E. Reynolds, President School Board, Fremont, Neb. 

DEAR Mapvam: Your favor of the 15th instant has been received 
at this office. You will permit me to say that I have this day mailed 
you a copy of the election laws of the state, as they are now in force.. 
I do not understand that the new election law either enlarges or cur- 
tails the right of women. It does not seem to be the intention to cut 
off a right she heretofore had, nor does the new law extend her right of 
suffrage. You will find in section 5, chapter 6, of the election law 
the following: “Women qualified to vote for any public officer may 
sign nomination papers for candidate for such office.” This part of 
section 5 would seem unnecessary, if woman’s right to vote had ‘been 
eliminated. The object of the new law is to provide a method. It 
marks out the manner in which the voter shall vote. It does not 
strike at the qualification of voters. Iam of the opinion that woman’s 
right to vote is not disturbed by the law. It simply provides the 
manner in which the vote shall be cast. Your favor of later date has 
been received also, and I call your attention to section 13 of the elec- 
tion law, which provides that school district elections shall be excepted. 

Yours very respectfully, Gero. H. Hasrines, 
Attorney General. 


Mechanics’ and material-men’s liens will not attach to county bridges. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lincoun, March 20, 1892. 
Hon. John T. McClure, Beaver City, Neb. . 

DeEaR Sir: Your favor of the 18th received, inquiring as to whether 
or not county bridges, before they are accepted by the board of county 
commissioners, are subject to mechanics’ or material-mens’ liens. Iam 
of the opinion that if it were to be held that a county bridge was sub- 
ject to a material-man’s or a mechanic’s lien, that the position could 
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then be taken that a lien filed against a county court house before its 
completion, and, consequently, before its acceptance by the board, would 
be good ; that a lien filed against a state building before its completion 
or acceptance by the state board might also be held good. The state 
building, the county court house, the county bridges, and all of those 
public improvements, it seems to me, are freed from liens, and a me- 
chanic’s or material-man’s lien will not attach to them; and I am of the 
opinion that the lien filed by the bridge company against the bridges 
cannot be enforced. There are other ways, ample, that are provided 
by our laws, whereby a bridge company can make itself secure, and 
compel the payment of any amount of money due them for material 
furnished to a contractor, or to a county as the case may be, but a lien 
filed against a county bridge is, in my judgment, not a remedy they 
are entitled to. 
I remain, yours truly, Gero. H. Hastings, 
Attorney General. 


President pro tem. of the senate is entitled to no extra compensation. 


SratTE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
LincoLn, March 23, 1891. 
Hon. Thos. H. Benton, Auditor of the State of Nebraska. 

Dear Sir: Yours of March 23d, asking for my opinion as to 
whether or not the president pro tem. of the senate is entitled to the 
extra compensation of $3 per day, has been placed before me, and has 
by me been considered. I beg leave to submit the following: 

In section 18, chapter 48, of the Compiled Statutes of 1889 is this 
language: “There shall be paid to each of the several officers and 
employes named in this act, for the official services rendered by them 
under the provisions of this act, the following sums, and no more: 
The president of the senate and speaker of the house of representa- 
tives shall each be entitled to receive the sum of three dollars per 
day ; the secretary and chief clerk, the sum of four dollars per day; 
the assistant clerks, the sum of four dollars per day; the sergeant-at- 
arms, the sun of three dollars per day; the door-keeper, the sum of 
three dollars per day; the chaplains, the sum of three dollars per day ; 
and the pages, the sum of one dollar and fifty cents per day; enroll- 
ing and engrossing clerks, three dollars per day.” 

I find, by further examination, that section 13, chapter 48, as above 
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set forth, is section 3 of an act fixing the number of officers and em- 
ployes of the senate and house of representatives, to define their 
duties and establish their pay. This act was passed and approved 
June 21, 1867. . 

The present constitution of our state is the result of the Constitu- 
tional Convention of 1875. Prior to this convention and the adop- 
tion of the present constitution, we had no lieutenant governor, but 
did have a president of the senate. Under and by virtue of the con- 
stitution the lieutenant governor is made the president of the senate. 
(See article 5, section 17.) His compensation you will find named in 
section 24 of the same article. 

We now have a president pro tem. of the senate, but section 13 of 
chapter 48, Compiled Statutes of Nebraska, 1889, cannot mean presi- 
dent pro tem., for it says president of the senate, and we must con- 
clude that it means what it says. Again, this section was the result 
of the deliberations of a body in legislative session in 1867, at a time 
when Nebraska had no lieutenant governor, but did have a president 
of the senate. I have examined the law with as much care as lim- 
ited time would permit, and I have to report my inability to find any 
law which will justify the payment of any money to the president 
pro tem. of the senate over and above the amount that he receives for 
his services as a member of the senate of the state. 

I remain your obedient servant, 
Gro. H. HASsTINGs, 
Attorney General. 


Australian ballot law. Election of members of school board and municipal officers. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Linconn, March 23, 1891. 
Fon. H. H. Shedd, Ashland, Neb. 

Dear Sir: Your favor of a few days ago, requesting an answer 
to a number of questions raised by you in connection with the new 
election law, has been considered as carefully as time would permit, 
and I beg leave to submit to you as follows : 

First—In my judgment, section 2, page 5, of the pamphlet known 
as the election laws of the state of Nebraska, will have to be followed, 
in placing before the people candidates to be voted for at the coming 
election, and the term ‘citizens’ convention,” or “people’s conven- 
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tion,” to be recognized as the name of a political party, and to be 
entitled to a certificate as such, would have to come under section 2 as 
above mentioned. If your city or your school district has had a party 
designated by that name at an election prior to this, and which will 
enable it to come under said section, in my judgment, it is good. 
If not, then I would advise that no such certificate, either from mu- 
nicipal candidates or candidates for the board of education, be recog- 
nized, 

Second—A fter looking over section 8 of the Australian ballot law, 
page 6 of the election laws, I am inclined to believe the time for filing 
with the municipal clerk should, in case the election comes off on 
April 7, be limited until Saturday, the 28th of March. 

Third—Al] the candidates for municipal offices, or for members of 
the board of education, can be on the same petition, and it is unneces- 
sary to have them separate. However, I would deem it advisable to 
have the members of the board of education together on one peti- 
tion, and the candidates for municipal offices together on another 
petition, as you will find, by section 4, page 758, chapter 79, subdi- 
vision 14 of the School Laws, provides for the manner in which 
members of the board of education shall be elected, and you will also 
see, by examining that section, that the provision is that they shall 
be elected by the use of different ballot-boxes, and on separate ballots. 
This section above mentioned is, it seems to me, an answer to your 
fourth question. 

Yours truly, Gro. H. HastInas, 
Attorney General. 


Person elected county attorney, files his bond and takes the oath of office, can con- 
duct the business of the office by deputy, even though the person elected has 
never been admitted to practice. 

STaTE OF NEBRASKA, ATTORNEY GENERAL'S OFFICE, 
Lincoun, March 28, 1891. 

F. R. Loomer, Esq., Stanton, Neb. 

Dear Sir: Yours of the 27th inst. received. 

There seems to be no provision in the statute that will prevent the 
people from electing a person county attorney who is not admitted to 
practice law, and the law does not say that a person who is not an 
attorney in the regular practice shall or shall not hold the position of 
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county attorney. The duties, you will find, will be very burdensome 
unless you are a member of the bar and familiar with the law. How- 
ever, as you suggest, a deputy can be appointed by you, but you must 
remember that the statute provides that the deputy must act without any 
compensation whatever from the county. Hence, if you employ one, you 
must hold yourself in readiness to compensate him for his services. Sec- 
tion 16, page 91, chapter 7, of the Compiled Statutes of 1889 provides that 
the county attorney must appear in the several courts and prosecute 
and defend, on behalf of the state and county, all suits, applications, 
or motions, civil or criminal, raised under the law of the state, in 
which the state and county is a party, or interested. If you do this 
work by deputy, of course you have the responsibility on your shoul- 
ders, just the same as though you were a member of the bar and 
appeared in person. You are elected, your bond approved, and have 
to be responsible for the carrying out of the duties of the office. 

There is no question but what you could hold the office, unless, in 
a legal manner, you are ousted from it. The probabilities are that no 
attempt of this kind will be made, and if you can secure any one to 
render you the services vou will require as deputy, of course you are 
in a position to discharge the duties of county attorney until you are 
disqualified, if such could be done, by legal process, 

Yours respectfully, Gero. H. Hastinas, 
Attorney General. 


Communication from the legal department to the Governor on House Roll No. 12. 


STaATe OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Linco.n, April 2, 1891. 
Hon. James E. Boyd, Governor of Nebraska. 

Dear Srr: I have the honor to acknowledge the receipt of your 
communication bearing date April Ist. You will permit me to reply 
as follows: 

I am a member of the State Buard of Transportation, and should 
the measure submitted to you for your approval become a law, the 
responsibility of enforcing the same rests largely upon my shoulders- 
This duty I shall undertake to the best of my ability. It would be 
inopportune for me to pass on the constitutionality of an act of the 
legislature in advance, when the probability, or at least the possibility, 
is close at hand when it will be necessary, in the discharge of my 
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otficial duties, to enforce the same as a law. I assure you that it is a 
source of deep regret to me that my duties as a member of the above- 
named board preclude my giving the opinion you request. 
I am your most obedient servant, Gro. H. Hasrinas, 
Attorney General. 


Right of women to vote under section 4, subdivision 2, chapter 79, Compiled 
Statutes 1889. Law held constitutional by court of last resort. (15 Neb., 
447.) . 

STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Linconn, April 2, 1891. 

Mrs. M. E. Reynolds, President School Board, Fremont, Neb. 

Dear Mapam: Yours of April 1st received and contents noted: 
Permit me to reply as follows: Section 4 of subdivision 2 of the 
school laws of Nebraska provides the qualifications of voters at school 

elections. You will find also section 4, subdivision 2 of chapter 79, 

Compiled Statutes of 1889, on page 740, the following: “ Every 

person male or female, who has resided in the district forty days and is 

twenty-one years old and who owns real property in the district or 
personal property that was assessed in the district in his or her name 
at the last annual assessment, or who has children of school age re- 
siding in the district, shall be entitled to vote at any district meeting.” 
Again, in volume 15, page 447, Nebraska Reports, we find that the 
supreme court of the state says: ‘‘ We have no doubt that the act allow- 
ing women possessing the qualifications prescribed in the act, to vote at 
school meetings, is constitutional and valid.” From this you will see 
that it is unnecessary for you to remain in a dilemma any length of 
time. The right of women to vote, who possess these qualifications, 
is so plain, that it certainly admits of no argument. 
Yours very respectfully, Gro. H. Hastings, 
Attorney General. 
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Opinion as to section 13, article 2, Constitution of Nebraska. Appointment of 
member of the legislature to a position wholly without emoluments does not 
come within the meaning of the above named section. 

STateE oF NEBRASKA, ATTORNEY GENERAL'S OFFICE, 
Lincoun, April 2, 1892. 

Hon. Church Howe, Member of the Legislature. 

Dear Sir: I have the honor to acknowledge the receipt of your 
favor of this date, asking an opinion as to section 13, article 2, Con- 
stitution of Nebraska, with reference to an appointment by the Gov- 
ernor, of a member of the legislature, during the term for which he 
was elected. I beg leave to repiy as follows: In construing a section 
of the constitution, I am inclined to believe the aim df the constitu- 
tion makers should be ascertained if possible. In my judgment sec- 
tion 13 of article 8 is for the sole purpose of precluding members of 
the legislature from creating salaried positions, for the purpose of 
subsequently being appointed to them and reaping the benefits. I am 
equally clear, however, that an appointment of a member of the 
legislature to a position which has no salary, and is wholly without 
emoluments, which in short is purely honorary, such as member of 
the State Board of Education, does not come within or under the 
meaning of section 13, article 3, of our Constitution. 

Yours very truly, Gro. H. Hastines, 
Attorney General. 


Election of municipal officers and members of school board in city of the second 
class. 
STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Linco.n, April 4, 1891. 
James C. Ellis, Hsq., West Point, Neb. 

Dear Sir: Yours of April 2d received and noted. In reply permit 
me to say there is no conflict between section 61, chapter 14, of the 
Statutes of 1889 and the qualifications prescribed in section 3, chap- 
ter 26. The one refers to the length of time the person must reside 
ijn the state, or he cannot become a legal voter. The other refers to 
the length of time a person must reside in the city of the second class, 
or village, before he can participate in any election therein. The last 
clause of section 13 of the Australian ballot law says, that elections 
for school district officers, except for members of the board of educa- 
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tion, in cities are exempt from the provisions of this act, but you will 
remember that the Australian ballot bill refers entirely to the manner 
of casting the ballot, and it has not enlarged or curtailed the rights of 
the voters themselves, except as to the manner in which they shall 
cast their votes. Again, you ask, must the ballots for members of the 
school board be kept separate? You will find section 4, subdivision 
14, page 67, School Laws of Nebraska, a provision that the ballot 
shall be deposited in separate boxes for that purpose, and returns made 
by the regular election board. Hence, I would say that the ballots 
must be separate, and they must be deposited in separate boxes, and 
that both the schoo! election and the city or village election should be 
conducted under the Australian ballot law. 
Yours truly, Gro. H. Hastines, 
Attorney General. 


Opinion as to time laws passed by Twenty-second Legislative Assembly went into 
effect. 
STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lincotn, April 30, 1891. 
Hon. John C. Allen, Secretary of State. 

Dear Srr: Your favor bearing date April 29, 1891, has been re- 
ceived by me and the same has been placed on file in this office. I 
note that you desire an opinion as to the date the laws passed by the 
Twenty-second Legislative Assembly go into effect. I have the honor 
to reply as follows: The constitution of the State of Nebraska provides 
that “no act shall take effect until three calendar months after the 
adjournment of the session at which it passed, unless in case of emer- 
gency (to be expressed in the preamble or body of the act) the legisla- 
ture shall, by a vote of two-thirds of all members elected to each house 
otherwise directed.” (See section 24, article 3, Constitution of Ne- 
braska.) 

The word calendar means a recorded division of time into periods ; 
a register of the year; an almanac. The word month means the 
twelfth part of a calendar year. A calendar month is a solar month 
as it stands in the almanac. I take it, the constitution makers did not 
desire the laws to take effect in ninety days, or they would have so 
stated. They in their wisdom, elected the time to be three calendar 
months. This, in my judgment, precludes us from considering any 
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part or parts of calendar months. The laws take effect at the expira- 
tion of three full calendar months. The legislature adjourned April 4. 

I have examined this question with much care, and find no authority 
which will justify you in doing other than excluding the part of the 
calendar month known as April. The laws passed by the Twenty- 
second Legislative Assembly without an emergency clause do not take 
effect until August 1, 1891. 

I remain your most obedient servant, 
Gero. H. Hastines, 
Attorney General. 


When the legislature provides that interest on bonds shall be paid semi-annually, 
to issue bonds bearing interest payable annually is not a substantial compli- 
ance with the law. 

STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lincoty, May 8, 1891. 


Hon. Thomas H. Benton, Auditor of Public Accounts. 


Dear Sir: Your communication bearing date May 6, 1891, has 
been received at this office, and I note that you say Loup county, this 
state, has voted to, and has issued bonds drawing five per cent annual 
interest. 

Section 133 of chapter 18, Compiled Statutes of 1889, provides as 
follows: “Any bonds hereafter issued under the provisions of this 
subdivision shall be for the payment, by the county issuing the same, 
of the sum specified therein, made payable at the office of the county 
treasurer, and to run not more than twenty years, nor less than five 
years, with interest at a rate not to exceed seven per cent per annum, 
payable semi-annually; said bonds and coupons shall be signed by the 
chairman of the board, and countersigned by the county clerk of the | 
county.” 

It seems clear to my mind that the legislature intended that the 
interest, for reasons it is not necessary now to discuss, should be pay- 
able semi-annually, and not annually. There ought not to be any 
difficulty in complying with a law, the provisions of which are clearly 
set forth. I regret exceedingly any delay that may be occasioned the 
people of Loup county on account of what seems apparently an over- 
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sight. The statute is plain. I am, however, of the opinion that you 
are justified in declining to register the bonds. 
Yours very truly, Gro. H. Hastings, 
Attorney General. 


When a proposition, submitted to the electors to vote bonds, exceeds the statutory 
limit, it is wholly unauthorized and the election is void. 
STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Laincotn, May 15, 1891. 
Messrs. Fair & Evans, Dakota City, Neb. 

GENTLEMEN: Yours of the 14th inst., containing letter from 
Auditor Benton, also history of bonds issued by school district No. 1, 
Dakota county, Nebraska, is at hand and noted. 

It appears from this history that the voters of the district duly 
petitioned for an election for the purpose of voting on the question of 
the issuance of bonds, to build a school house in the district, to the 
amount of $4,000, ‘Thereupon the school district officers issued a call 
for an election, submitting the question of issuing bonds of the school 
district to the amount of $4,500, which proposition carried, and the 
school district officers issued bonds to the amount of $4,400. The as- 
sessed valuation of the school district it appears was $89,500. The 
amount of bonds authorized to be issued was in excess of the amount 
allowed by law, and the amount of bonds named in the call for the 
election was in excess of the amount allowed by law, and the amount 
of bonds named in the call for the election was in excess of the amount 
asked for in the petition. Reineman v. R. R. Co., 7 Neb. 314, holds 
that where the proposition submitted to the electors exceeds the statu- 
tory limit, it is wholly unauthorized and the election is void, confer- 
ring no authority whatever upon the officers to issue the bonds in any 
amount whatever. I think perhaps 21 Neb., 193, and 6 Neb., 235, 
will give you considerable light upon this question. I return you 
herewith Mr. Benton’s letter, as well as your history. Your history 
shows that there are less than 200 children of school age residing 
within the district. 

T remain yours very truly, Gro. H. Hastings, 
Attorney General. 
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Bank stock is not a credit against which indebtedness can be offset in assessment 
for taxation. 


Member of village board who signs petition for license to sell intoxicating liquor 
is disqualified from voting on the question of granting or refusing the license. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
LincoLn, May 15, 1891. 
A. J. Dunlevy, Esq., Tilden, Neb. 

Dear Sire: Your letter of the 12th inst., addressed to Hon. Wm. 
Leese of this city has been referred to me by him, and in reply thereto 
would say that section 1, page 674, of the Compiled Statutes of this 
state provides, among other things, the property that shall be assessed 
and taxed in this state. It includes all moneys, credits, bonds, stocks, 
shares of stock of incorporated companies and associations used, held, 
owned, or controlled by persons residing in this state. Section 27, 
page 678, of the Compiled Statutes provides that a person shall be 
entitled to deduct from the gross amount of credits the amount of the 
bona fide debts owing by such person, company, or corporation, to 
any other person, company, or corporation. Nothing in that section 
can be so construed as to authorize any deductions from the value of 
any other item of taxation than credits. The only question ‘is as to 
the proper definition of the term credits, which is defined by law- 
writers as being debts due in consequence of the contract of hire, or 
borrowing money. Therefore, I am of the opinion that bank stock is 
not a credit against which indebtedness can be offset in the matter of 
assessment for taxation. F 

As to your second question, as to whether a member of a village 
board as a freeholder can legally sign a saloon petition on which he is 
to act as such member, I would say the question has been twice before 
the supreme court. First, in the case of Cornell v. Kaso, 25 Neb., 
608, in which it was held a member of the village board who signs a 
petition for a license for a person to sel] intoxicating drinks in such 
village thereby debars himself of the right to act upon such petition; 
in other words, he cannot be petitioner and judge in the same case; and 
if, without his vote, the board is equally divided, no valid license can 
be issued. In the case of Foster v. Frost, 25 Neb., 731, the court 
holds that where, in an application for license to sell intoxicating liq- 
uors, a member of the board, a resident freeholder, signs the petition, 
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such member will thereby be disqualified from voting upon the ques- 
tion of granting or refusing the license. 
I remain yours very truly, GEORGE H. Hasrines, 
Attorney General. 


Road districts and road supervisors. 
SraTe oF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lincoin, May 16, 1891. 
Louis E. Hunter, Esq., Beemer, Neb. 

Dear Srr: Yours of the 12th inst., concerning a difficulty regard- 
ing the office of road overseer in your county, is at hand and noted. 
Replying thereto, will say that section 53, page 723, of the Compiled 
Statutes provides that the county board (meaning counties under town- 
ship organization, as well as of others), shall divide the county, except 
that portion occupied by cities and incorporated villages, into as many 
road districts as may be necessary, and may alter the boundary thereof 
as they deem proper, subject only to the condition that no road dis- 
trict shal! be so constituted as to be within the limits of two district 
voting precincts in counties under township organization. Section 
33, page 721, Compiled Statutes, provides that such portions of roads 
as lie within the limits of incorporated villages or cities shall conform 
to the direction and grade, and be subject to all regulations of other 
streets in such cities or villages. Section 7, page 452, of the Compiled 
Statutes provides for the election of road supervisors for the several 
districts annually, and section 103, page 465, of the Compiled Stat- 
utes provides for the filling of vacancies in the several state, judicial, 
county, and township offices. However, before a vacancy can be filled 
by appointment or otherwise, a vacancy must exist, and be so declared 
by the board. In my hurried examination of the matter I have failed 
to find a provision of the statute requiring the road overseer to be an 
actual resident of his road district, or any provision creating a vacancy 
in office, where an officer fails to reside in the district for which he 
was elected, but it was, undoubtedly, the intention of the law-makers, 
else there would not have been inserted the condition in section 53, 
page 723, above cited. There can be but one supervisor in each road 
district. The provision you refer to concerning the vacancy in the 
office of township supervisor is not meant directly to apply to the 
office of road overseer, as you will see in section 103, page 465. 
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This is a matter which should be laid before your county attorney 
inasmuch as he is the legal adviser of your county board, and it is 
perhaps somewhat presumptuous on my part to offer the above sug- 
gestions, but you have the liberty of showing him this letter. 

Yours very truly, Gro. H. Hastines, 
Attorney General. 


Cattle kept on their owners’ ranch in Nebraska until April 21, and then driven to 
Wyoming, presumably for grazing, should be included in the assessment by 
the proper assessor in Nebraska. 

STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
LIncoxn, June 1, 1891. 

Fred. W. Knott, Esq., Gilchrist, Neb. 

Dear Str: Yours of May 30th has been received at this office, and 

T note what you say as to cattle remaining in this state from Novem- 

ber last to the 21st day of April of this year, and that they were then 

by the ranchmen driven from this state into Wyoming. I also note 
that you say the owner refuses to schedule said property to the assess- 
ors, on the ground that they were included in the main herd in 

Wyoming. I beg leave to suggest to you that your county attorney 

is your legal adviser for the board of county commissioners. I might 

add, however, that there is no reason why property having been in- 
cluded in an assessment in Wyoming, should be excluded from an 
assessment in this state, when, in fact, it should have been in this state. 

Tf the owner of these cattle has permitted them to be included in the 

assessment in Wyoming, it is a blame which attaches to himself and 

not to the assessors of Sioux county. Without doubt, had he notified 
the proper authorities in Wyoming that twenty-one days had elapsed 
subsequent to the time when these cattle, under the law, had been sub- 
ject to assessment in Nebraska, they would not have been included by 
the authorities in Wyoming. If they were subject to taxation in this 
state on the 1st, or between the 1st and the 21st of April, there is no 
reason why they should be taken over into Wyoming, and included 
there and for that reason excluded here. However, I would suggest 
that you ask your county attorney to look this matter up for you, 
and offer sueh advice as he finds in his judgment to be proper under 
the cireumstances. There may be something arise, when the matter is 
before the board, that you have not suggested in your letter, but un- 
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less other complications and facts arise, I see no reason why you should 
permit the owner of these cattle to escape the legitimate tax for which 
they are liable in this state. 
Yours truly, Gro. H. Hastines, 
Attorney General. 


Organization of new counties. 


Strate OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lixco.n, June 4, 1892. 
C. C. Leonard, Esq., Sizer, Neb. 

Dear Sir: Replying to your favor of the 28th of May, would 
say, that on the organization of new counties in this state there must 
first be presented an affidavit of three resident freeholders that the ter- 
ritory proposed to be organized into a new county contains a popula- 
tion of not less than 200 inhabitants, and that ten or more of such 
inhabitants are taxpayers. Then, by petition to the governor, he shall 
appoint three persons named in the petition to act as special county 
commissioners, and one person, also to be named in the petition, to act 
as a special county clerk for such county. The commissioners shall 
take oath and proceed to divide the county into suitable and convenient 
voting precincts, and they shall give at least thirty days’ notice for 
the holding of the first election of precinct and county officers. The 
officers shall be the same as officers in other counties, which of course 
would include a superintendent of public instruction, treasurer, judge, 
etc. I can see no objection to the organization of Boyd county prior 
to the time that the government lands are open for settlement, provided 
also that you have the requisite number of resident inhabitants and 
taxpayers. 

Yours very respectfully, Gero. H. Hastings, 
Attorney General. 


Occupation tax in villages. 


A 
STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 


LINcoLn, June 6, 1891. 
R. J. Ahara, Esq., Bertrand, Neb. 


DeEAR Sir: Replying to yours of yesterday concerning the occu- 
pation tax levied in your village, I would say that subdivision 8 of 
section 69, page 235, of the Compiled Statutes, revision of 1889, gives 
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cities and villages the power to levy an occupation tax upon people 
transacting business in such cities or villages. Your ordinance is 
quite peculiar, as it provides for the payment of the occupation tax on 
the saloons by the month, payable in advance. Whether you will be 
able to sustain that kind of an ordinance is, in my opinion, question- 
able. If, however, your ordinance provided for an occupation tax to 
be levied on keepers of saloons and drinking places, at so much per 
annum, there would be less difficulty in the matter. The first time 
this question,was before our supreme court was in the case of the 
State v. Bennett, 19 Neb., 191, in which it was held that cities of the 
second class, and of course villages would also be included, have au- 
thority under the provisions of subdivision 8, above cited, to impose 
an occupation tax upon dealers in addition to the tax paid for license 
to sell liquor. This has never been overruled. 

In the case of Caldwell v. Lincoln, 19 Neb., 569, it was held that 
such ordinance levying an occupation tax must be so framed as to 
make tax uniform in respect to all on which they are imposed, and 
such taxes must be reasonable, considering the nature of the business. 
The case you refer to, State v. Green, 27 Neb., 64, holds that such 
tax, that is an occupation tax, is a mere civil liability, to be collected 
by levy and sale of property, and not by arrest and imprisonment. 
Consequently the provision providing for the arrest and fining of 
the person who does not pay the occupation tax, in your ordinance, 
would be void. Your only method is to proceed to collect the tax by 
levy and sale of property on the first of each month as the same be- 
comes due. It is true that a party is liable to arrest and fine for the 
violation of the village ordinance, but where the ordinance provides 
for the payment of certain taxes, as an occupation tax for instance, our 
court distinctly holds that the tax must be collected by a seizure of 
property and sale. In a case such as you mention, the plaintiff would 
be liable for costs if he started civil proceedings to collect a tax and 
was defeated in his action. 

Yours truly, Gero. H. Hastrnes, 
‘ Attorney General. 
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County board has the right to settle all accounts against the county. Can with- 
hold money that may be found due from county official. Doctrine of set-off 
applies. Warrant non-negotiable in fact, though negotiable in form. 

State oF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lincoin, June 24, 1891. 

HI. T. Conley, Esq., County Attorney, Harrison, Neb. 

Dear Sir: In regard to the matter of the deficiency in the accounts 
of the county officials of your county, which you laid before me in 
your communication of the 12th inst., I have to say that I have given 
the matter all the attention and examination posssble for me to do in 
the rush of affairs in this office, and have come to the following con- 
clusions: That your county board has the right, given them under the 
provisions of the statute, to examine and settle all accounts against the 
county, and all accounts concerning the expenditure of money. Sec- 
ond—That your county has the right to hold back from the pay of 
these officials or ex-officials any sum that may be found due to the 
county from such officials or ex-officials. County warrants are non- 
negotiable. ‘They are a mere certificate of indebtedness, although ne- 
gotiable in form. They do not partake of the character of negotiable 
paper, so far as to estop the county from availing itself of any defense 
it may have against such warrants, even in the hands of the bona fide 
purchaser for value without notice. (See U. P. R. R. Co. v. Buffalo 
County, 9 Neb., 452; School District v. Stough, 4 Neb., 359.) The 
county has the same right as individuals would have in similar cases, 
In my opinion section 48, chapter 18, was never intended as a limita- 
tion. The general doctrine of set-off applies to a county as well as to 
an individual litigant. (See section 106, page 869, of the Statutes.) 
However, two grave questions have suggested themselves to me in 
connection with this matter, which are as follows: 

First—The amounts being allowed to these several parties by the 
county commissioners, how far is such an allowance a settlement; and 
after such settlement, if it be a settlement at all, can the county com- 
missioners later rescind that action, or refuse to pay the amount that 
was so allowed? In Illinois, under a Jaw similar to our own, it has 
very recently been held, in a case that went up from Chicago, that 
even after the money had been paid, the officers and their bonds were 
liable and it could be recovered. 

Second—Where a claim has once been allowed by a county board, 
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can that board reconsider such allowance? In this regard see State -v. 
Buffalo Co., 6 Neb., 462; Kemerer v. State, 7 Neb., 132; Chap. 18, 
sec. 40, art. 1, Stat.; State v. Gathers, 25 Neb., 255. * 

In the latter case it is held, or partially held, that a county board 
could not disallow a claim after it had been duly allowed, and no ap- 
peal taken therefrom, except for fraud, accident, or mistake; and be- 
fore revocation should take place, the commissioners should set forth 
the cause for a disallowance. In effect the grounds should be the same, 
though perhaps not so formal, as for impeachment of a judgment in 
a court of record. This opinion was rendered by Justice Maxwell, 
who is still upon the bench, and I would suggest to you that you have 
your county board make an order showing the cause of disallowance 
in full in the several claims mentioned by you. Have them make 
this order reconsidering the allowing of the claim, with as full recita- 
tions as you would make if you were drawing a petition charging the 
fraud complained of. 

Any further service that I can be to you, call on me. 

Your obedient servant, Gro. H. Hastines, 
Attorney General. 


School boards have no power to make contracts for employment of teachers whose 
terms do not commence until after the term of the school board expires. 
STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 


Lincoun, June 27, 1891. 
F A. Powell, Esq., Hebron, Neb. 


Dear Sir: You will find in the preface of the School Laws as 
issued by the Hon. A. K. Goudy, Superintendent of Public Instruc- 
tion, the following: “All boards, except boards of education in cities, 
come into existence on the second Monday in July. They must 
arrange their terms of school so that all contracts will expire before 
the second Monday of July in each year. They can make no con- 
tracts to extend beyond the year of their existence. They have con- 
trol for one whole year, but no more.” This statement has gone out 
with every issue of the school laws for the past eight years. It is 
based upon the decision of the court. 

In the case of Stevenson v. The School Directors of Dist. No. 1, 
T. 28 N., R. 14 W., Vol. 87 Illinois Reports, page 255, it is there 
held that school directors have no power to make contracts for the 
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employment of teachers for terms to commence beyond the expiration 
of the current school year. By reading this case and then referring 
to our own school laws you will very readily see that the power of the 
school board in this state is by law limited. Again, I call your atten- 
tion to 4 Bradwell’s Report, page 224, School Directors of Dist. No. 
6 v. Ann Hart. It is there decided that one school board cannot 
make contracts to bind their successors; that one board of school di- 
rectors has no power to make a contract wholly to be carried out in the 
future; that they cannot do that which would divest an incoming 
board of the power to select the teachers they may desire for the term 
of school to be commenced after their organization as a board is at 
an end. 

The opinion offered by State Superintendent Goudy must have been 
on the strength of decisions of this kind, and his position is pre- 
sumably well taken. 

Yours truly, GEO. H. Hastines, 
Attorney General. 


Statutes of 1891. 


STaTE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
LINCOLN, June 26, 1891. 
EH. E. Stanton, Esq., Stromsburg, Neb. 

Dear Sir: Your letter of the 23d inst., with enclosure cards from 
H. H. Wheeler and J. E. Cobbey concerning the compilation of the 
statutes for 1891, was in due time received at this office, and noted. [ 
now call your attention to the following, in compliance with your 
request: In 1881 the legislature passed an act for the publication of 
the compilation of the statutes, section 4 of which provides that the 
statutes, when published, shall be accompanied by a certificate of the 
compiler that the same are true and accurate copies of the original 
rolls, and thereupon the said statutes shall be competent evidence of 
the several acts and resolutions therein contained in all courts of this 
state, without further proof or authentication. In 1885 section 4 was 
amended so as to read as follows: “The said statutes, when published, 
shall be accompanied by a certificate of the compiler that the same 
are true and accurate copies of the said original rolls, and thereupon 
the said statutes, and subsequent editions forwarded thereon, shall be 
competent evidence of the several acts and resolutions therein con- 
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tained in all the courts of this state, without further proof or authen- 
tication; Provided, That the compiler shall furnish copies of any sub- 
sequent editions required by the state at the same price as the original 
edition, at two dollars and fifty cents per copy.” 

At the last session of the legislature a Lill was introduced, which 
bill provided for the compilation of the statutes of 1891, by J. E. 
Cobbey, of Beatrice, but the bill was defeated. However, on the last 
night of the session a conference committee placed the following in 
the general appropriation bill: “For 6,000 copies of Nebraska stat- 
utes of 1891, to be compiled by J. E. Cobbey, the compilation, mate- 
rial and workmanship to be acceptable to the secretary of state, to be 
distributed to the members of the legislature, state officers, officers of 
the state institutions, county officers, including justices of the peace, 
commissioners and supervisors, $12,000.” There is no provision 
except the above, and no reference to Mr. Cobbey, or to the work, 
aside from that which is above quoted. You will also remember that 
a year or more ago the Hon. Guy A. Brown, who compiled the stat- 
utes heretofore, died, and Mr. Wheeler, the gentleman who issues the 
statutes of 1891, and who has signed one of the cards you enclose, 
was the deputy state librarian under Mr. Brown during his lifetime. 
This, I think, will put you in full possession of all. the facts relative 
to the two compilations that are, or are about to be, issued in this state. 
If there is anything further that you desire to know relative to this 
or any other matters, let me know, and I will try and get you the 
desired information. 

I remain yours truly, Gro. H. HAstInes, 
Attorney General. 


A proposition to issue water bonds must contain a provision to levy a tax on the 
taxable property to pay the interest and principal when the same shall be- 
come due, 

STaTE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lincony, June 27, 1891. 

Hon. T. H. Benton, Auditor Public Accounts. 

Dear Sir: Your favor of June 22d is before me, and I note you 
say the village of Ravenna has issued water bonds, that in the propo- 
sition submitted to the people there was a failure to include a provis- 
ion to levy a tax to pay in due time the principal and interest. After 
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giving the question my attention for some time, I beg leave to call your 
attention to the following: In my judgment, it was a mistake to not 
include a provision in the proposition for the levy of a tax annually to 
pay the interest on said bonds and for an additional amount with which 
to pay the principal of said bonds when they shall become due. Our 
court has held that the issuing by a municipal corporation of com- 
mercial paper, is out of the line of its usual duties; that it is only 
authorized to issue such paper when the voters of the municipalities 
have granted the power; that in order to have the voters fully under- 
stand the obligations they assume, they must by their votes grant 
power to the municipal authorities to levy upon the taxable property 
of the municipalities, not only taxes to pay the interest, but the prin- 
cipal as well. This power resides in the voters, and cannot be exercised 
by officers unless the voters grant it. It follows, then, that the proposi- 
tion is not broad enough to protect the bonds if there was a failure to 
include in the proposition a provision for the principal and _ interest. 
I remain, yours truly, Gro. H. Hastines, 
Attorney General. 


Liability of road overseers for neglect or failure to improve and repair roads. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 


LIncoun, June 29, 1891. 
L. K. Hutton, Esq., Paxton, Neb. 


Dear Sir: I beg to acknowledge the receipt of your favor of the 26th 
inst. and hasten to reply. If you will turn to sections 16 and 18 of page 
91 of the Statutes of this state, 1889, von will discover, by the law, it 
is made the duty of county attorneys of the several counties in this 
state to prosecute and defend all actions on behalf of the state and 
county, and all suits, applications, and motions, either civil or crim- 
inal, as well as to give, without fee or reward, opinions and advice to 
the board of county commissioners and all other civil officers of their 
respective counties; while section 3, page 797, in defining the du- 
ties of the office of Attorney General, provides that he shall counsel 
with and advise the district attorneys (now county attorneys), when 
requested by them, in all matters pertaining to the duties of their of- 
fices, and shall render such aid and assistance in all matters pertaining 
to their duties in their respective districts. Therefore, it might, with 
propriety, be deemed an unwarranted interference, on the part of 
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this office, with the duties of the county attorney without any sug- 
gestion or solicitation on his part. But as you say that your county 
attorney, Mr. E. J. Short, has gone to Denver, Colorado, and that 
you have consulted at least two attorneys in this matter, without get- 
ting a reliable opinion, I will give you what, in my opinion, is the 
law. Thereason that I did not return your former letter, is that in 
rendering an opinion it is proper and necessary that the document on 
which an opinion is rendered should be filed in this office. 

Section 55, page 724, of the Statutes provides that if any overseer 
shall neglect or refuse to keep the roads of his district in good re- 
pair as the number of hands and the amount of road tax under his 
control would reasonably enab'e him to do, or otherwise neglect to 
perform any of his duties imposed upon him by this chapter, he shall 
be liable on his official bond to pay a tine of not less than five nor 
more than fifty dollars, to be recovered by civil action before any jus- 
tice of the peace in the county at the suit of any citizen, for the ben- 
efit of the school fund. I do not believe this section of the statute is 
a section of limitation. In other words, if your road district has suf- 
fered from the neglect or refusal of the officer of that district in the 
performance of the duties imposed on him by law, then that officer and 
his bond is, or at least should be, liable to that district for such dam- 
ages thus occasioned. 

Section 79, page 727, of the Statutes provides that the overseer shall 
allow all persons who appear in pursuance of the notice which should 
be served, and offer to pay their labor tax and three-fourths of 
their road tax, the sum of $1.50 a day for each man, and $1.50 a day 
for each team. ‘The same section provides that any person who is a 
resident of the district, not notified by the overseer to labor on the 
road as hereinbefore provided, shall be discharged from the payment 
of such labor tax, and three-fourths of the road tax. Prior to the 
passage of the bill of 1881, which added the last provision to the sec- 
tion, the question was before the supreme court of this state. It is 
found in 4 Neb., 306, which holds that prior to the passage of the 
law, which includes the proviso above quoted, the failure to give 
notice, would not release the lien or tax, and the fact that notice was 
required to be given to residents only, did not invalidate the tax of 
property of non-residents. 

In reply to your school question, I would say that if a road 
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supervisor be liable upon his bond in any sum whatever for a failure 
to perform his duties, he will be liable, as before stated, for the amount 
of the damages that was suffered by the road district on account of 
his neglect of duty. 

It isa pleasure for me, I assure you, to answer all questions that 
are referred to this office upon subjects of public or private interest, 
but you must be aware of the fact that when the Statutes name the 
officer that shall attend to matters inquired about, and further pro- 
vide that that officer so named shall refer the questions to this office, 
it is quite proper that they come through the regular channel, and the 
officers might, with considerable propriety, resent an interference of 
this office with the discharge of their duties. Hence, it was, that 
your questions were not examined and answered fully before. I trust 
you will see the propriety of this action, and that at some time I may 
be of service to you again. 

I remain yours truly, GEO. H. Hastings, 
Attorney General, 


Sections 9 and 10, article 1, of chapter 77, Compiled Statutes 1889, entitled ‘‘ Reve- 
nue,” submitted by stipulation to Attorney General for construction. 


BEFORE THE CouNTY COMMISSIONERS OF Box Burre Country. 
James Lerru, Complainant, i 


v. 
Box Burre Counrry, Respondent. J 


Comes now the complainant in person, and the respondent by its 
attorney, and submits to the Hon. Attorney General of the State of 
Nebraska the above cause upon the following stipulation of facts: 

The said complainant is a resident of Box Butte county. The 
complainant, in March, 1890, removed from his farm in Box Butte 
county to a ranch in Cheyenne county fifty-three head of cattle. 
Said fifty-three head of cattle were assessed in Cheyenne county. 
Said cattle were kept on said ranch in Cheyenne county, at the agreed 
price of $1 per head, to December 1, 1890. The complainant has a 
permanent interest in other stock on said ranch, the same not being 
here in dispute, and in the buildings on said ranch in Cheyenne county. 
Said fifty-three head of cattle were returned to Box Butte county 
about December 1, 1890. 
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_ The respondents, county commissioners, in session as a board of 
equalization, in June, 1890, a complaint being filed against the com- 
plainant, caused a notice to be issued, and complainant appeared before 
said board, and upon a hearing the board found said cattle, to-wit, 
the fifty-three head, were assessable in Box Butte county, and ordered 
that said fifty-three head be assessed in Box Butte county, and that said 
fifty-three head be valued at $275. After levy being made upon said 
valuation, the tax on said fifty-three head of cattle for the year 1890 
is the sum of $12.10. 

Now, on the 28th day of June, 1891, complainant makes complaint 
before the board of commissioners of the respondent and asks of said 
board that the sum of $12.10, the same being the taxes due on said 
fifty-threo head of cattle, be remitted for the year 1890, for the reason 
that said fifty-three head of cattle are taxed against the complainant 
in Cheyenne county, Nebraska, and further, that the complainant has 
a pernianent interest in said ranch in Cheyenne county, Nebraska. 

Question. Where should said fifty-three head of cattle be taxed, 
in Box Butte county or Cheyenne county? 

Irregularities waived by complainant and respondent, and by agree- 
ment the opinion of the Attorney General to be final. 


Respectfully submitted, 
JAMES B. Lerru, Complainant. 


Box Butte County, Respondent, 
By E. C. NoLEMAN, Its Attorney. 
Dated June 30th, 1891. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE. 
Lincoun, July 3, 1891. 
EE. C. Noleman, County Attorney, Hemingford Neb. 

Dear Sir: Your communication of recent date submitting stipu- 
lation between James Leith and Box Butte county, was received 
yesterday, and the receipt of same was by me acknowledged. 

Replying further you will permit me to say that section 9, article 
1, of chapter 77, entitled “Revenue,” provides that when the owner 
of live stock, or other personal property connected with the farm, 
does not reside thereon, the same shall be listed and assessed in the 
county, township or precinct where the farm is situated; provided, 
if the farm is situated in several townships or precincts, it shall be 
listed and assessed in the township or precinct in which the principal 
place of business on such farm shall be. 
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Section 10 provides, the live stock in herds, or not connected with a 
farm, shall be listed or assessed in the county where such live stock 
may be on the first day of April of the year for which the property 
is required to be listed. For the purposes of assessment and taxation, 
the live stock mentioned in this section shall be deemed to be at the 
place where the owner or keeper thereof shall have his ranch, provided 
such ranch shall be in this state. 

I note the stipulation is to the effect that on or about March, 1890, 
the complainant removed from his farm in Box Butte county to a 
ranch in Cheyenne county fifty-three head of cattle; that they were 
assessed in Cheyenne county; that they were on said ranch in Chey- 
enne county at an agreed price of $1 per head to December 1, 1890; 
that on December 1, 1890, these cattle were returned to Box Butte 
county. 

The stipulation further sets forth that the complainant is, himself, 
a resident of Box Butte county, and it would seem, from the next sen- 
tence, that he is also the owner of the farm, and I presume resides on 
that farm in Box Butte county. 

Section 9, above quoted, refers to farm property and to live stock 
connected with the farm, and provides that in case the owner does not 
reside on such farm that the stock shall be listed in the township 
or precinct where the farm is situated. It remains, of course, for 
Mr. Leith to state whether or not the fifty-three head of cattle are 
connected with the farm as part of the farm property in Box Butte 
county, or whether, under section 10, they are part of the herd not 
connected with the farm. If the latter be the case, and Mr. Leith 
has a permanent interest in the ranch in Cheyenne county, the cattle 
were properly there assessed. On the other hand, if the former prop- 
osition is true, and they are a part of the farm property in Box Butte 
county, they are rightfully assessed in Box Butte county. 

I presume it is simply a question with the board of commissioners 
of your county as to whether section 9 or section 10 applies. I believe 
a clear, concise statement, under oath, from the complainant would 
very readily enable you to advise the county commissioners as to the 
application of the law in this case. From the stipulation, I must in- 
cline toward the opinion that the cattle are a part of the farm property, 
and as such should be listed for taxation in Box Butte county. 

Your obedient servant, Geo. H. Hastinaes, 
Attorney General. 
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Opinion holding that county treasurers are entitled to per cent on money collected 
by township collector. 


Supreme court held adverse to this opinion in Frank Taylor et al. v. Kearney Co. 
Opinion will be published in 35 Nebraska Reports. 
SrateE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 


Lincoun, July 11, 1891. 
Hon. John Dern, Fremont, Neb. 


Dear Sir: Your communication addressed to this office, dated July 
11th, is now on file, and in reply to the same permit me to say that I 
note you inquire as to whether or not a county treasurer in a county 
under township organization is entitled to a commission on taxes re- 
ceived by him from the township treasurer. 

In looking up this question I find in 25 Nebraska, page 629, State 
of Nebraska, ex rel. Grable, Treasurer of the City of Beatrice, v. E. J. 
Roderick, of Gage county, this question is discussed at some length. 
I find that exactly the same question that is presented by you is there 
discussed by Chief Justice Reese. It is simply a discussion, or rather 
a consideration of, section 20, chapter 28, of Compiled Statutes. Each 
county treasurer is entitled to receive as fees on all moneys collected 
by him for each fiscal year, under $3,000, ten per cent ; under $5,000, 
four per cent, and on all sums over $5,000, two per cent, and in com- 
puting the amount collected, for the purpose of charging percentage, 
all sums shall be included, from whatever source derived, except 
from the school fund. This would seem to include, and, in my judg- 
ment, does include, the amount received from township treasurers and 
receipted for by you. You will find that, in the same case, the su- 
preme court holds that the board of supervisors, in auditing the salary 
of an official, where the salary is definitely fixed by law, can neither 
increase nor diminish the amount. The question might be raised as 
to the compensation of township collectors. In chapter 18, article 4, 
of the Compiled Statutes there is a provision that the electors, at the 
annual town meeting, shall have power to direct the raising of money 
by taxation for several purposes, one of which is for the compen- 
sation of town officers at the rate allowed by law, and when no rate is 
fixed for such amount it shall be as the electors may direct. This 
seems to dispose of the question of compensation of township col- 
lectors. Trusting this fully answers your questions, 

I remain yours truly, Gro. H. Hastings, 
Attorney General. 
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Funding bonds, Seward county. 


SraTE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Linco, July 13, 1891. 
Hon. T. H. Benton, Auditor of Public Accounts. 

Dear Sir: Your communication of some days ago addressed to 
this office, concerning the funding bonds of Seward county, Nebraska 
has been duly considered by me. Replying to'the same, permit me 
to say that the question here presented, as I understand it, is whether 
these bonds can be registered as they now stand. Section 11, chapter 
45, of the Compiled Statutes of 1891, page 540, provides for the re- 
funding of outstanding bonds, and, among other things, it provides 
that the bonds, or any part thereof, still remain and are a legal liabil- 
ity against such county, precinct, or city that may desire to refund; 
and further provides that they bear interest at no greater rate than 
seven per cent per annum. This being so, it would be impossible to 
refund the bonds under this section, for the reason that the bonds as 
they now stand, it seems by their history, are drawing a six per cent 
rate of interest. It would then become necessary, if these bonds 
could be funded at all, to fund them under the refunding act, found 
in chapter 18, under funding indebtedness, section 141a, section 1416, 
and so on; or, in other words, under chapter 29 of the Session Laws 
of 1883. Section 1 of this act provides that any county of this state 
is hereby authorized to issue its coupon bonds at a rate of interest not 
exceeding six per cent per annum, for the purpose of refunding its 
bonded indebtedness ; said bonds to be substituted in place of, and in 
exchange for, bonds heretofore issued, when such county can effect 
such substitution, etc. Section 2 provides that the provisions of the 
foregoing sections of this act shall apply to and include all bonds 
heretofore issued by any county which have been held and determined 
to be valid and binding in the hands of bona fide holders thereof, in 
any action or actions thereon, or on any coupon thereof, by any state 
or federal court of competent jurisdiction within this state, and such 
bonds, with the interest thereon, constitute the bonded indebtedness 
within the meaning of this act. 

I am inclined to the opinion that these bonds, never having been de- 
termined to be valid and binding in any action or actions thereon, and 
it appearing that no action has ever been brought in any state or fed- 
eral court of competent jurisdiction within this state on any bond or a 
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coupon thereof, cannot be refunded under this act. I am of the opin- 
ion that the bonds should not be registered by you. 
Your obedient servant, Geo. H. Hastines, 
Attorney General. 


Building and Joan association has the power, under our law, to issue paid up 
stock and secure such issue by depositing notes and mortgages belonging to 
the association, with a trustee as collateral thereto. 

STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
. LINcoLyn, July 138, 1891. 

R. 8S. Erwin, Esg., 138 N. Y. Life Building, Omaha, Neb. 

Dear Sir: I have to acknowledge your favor of recent date pro- 
pounding to me the following question: ‘‘ Has the Provident Savings, 
Loan & Building Association of Omaha, Nebraska, the power and 
authority, under the law, to issue fully paid up stock, bearing interest, 
but non-participating in profits, and secure such issue of paid up stock 
by depositing notes and mortgages belonging to the association, with 
a trustee as collateral thereto?” 

I have given the matter such investigation as my limited time 
would permit. In the case of Thomas v. R. R. Co., 101 U.S., 71, 
it was held that the general doctrine in this country, though there may 
be exceptional cases to the contrary, is that the powers of corporations, 
organized under legislative statutes, are such and such only, as those’ 
statutes confer. Conceding the rule applicable to all statutes, that 
what is fairly implied is as much granted as what is expressed, this 
doctrine was quoted and adhered to in the case of the State v. A. & N. 
R. R. Co., 24 Neb., 148. 

Section 145,, chapter 16, of the Compiled Statutes of Nebraska pro- 
vides as follows: “Any number of persons, not less than five, may as- 
sociate themselves together and become a corporation as provided in 
chapter 25 of the Revised Statutes, commencing at section 123 of said 
chapter, under the title of ‘Corporation,’ for the purpose of raising 
‘moneys to be loaned among the members of such corporation for use 
in buying lots or houses, or in building, or repairing, or removing in- 
cumbrances from houses, and such corporation shall be authorized and 
empowered to,levy, assess, and collect from its members such sums of 
money, by rates of stated dues, fines, interest on loans advanced, and 
premiums bid for the members for the right of precedence in taking 
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loans as the corporation, by its by-laws, shall adopt; also to acquire,. 
hold, encumber, and convey all such real estate and personal property 
as may be legitimately pledged to it on such loans, or may otherwise 
be transferred to it in the due course of its business; Provided, That 
the dues, fines, and premiums so paid by members of such corporation, 
although in excess of twelve per cent per annum on loans taken by 
them, shall not be construed to make the loans so taken usurious; 
And provided, also, ‘That no person shall hold more than ten shares 
in any such association in his own right, each share not to exceed two 
hundred dollars,” 

It will be observed that there is nothing contained in this section 
which prevents the “raising of money to be loaned, at any time, or 
the issuance of paid up stock as an evidence of the indebtedness; 
Provided, however, The charter of the association provides for the mode 
of transacting business.” I see nothing in our Statutes that would, 
by direct terms, or by implication, prohibit such a course. 

The two cases cited by you, viz. Appeal of Griswell, 100 Pa. 
State, 488, and Guardian Benefit Building Society, 23 Law Reports, 
Chancery Division, appear to be in point. The act of the legislature, 
which was approved April 4, 1891, regulating loan and building as- 
sociations, does not in any way modify the section I have above quoted, 
so far as the question you have asked is concerned. 

Your obedient servant, Gro. H. Hastings, 
Attorney General. 


Refunding railroad bonds. Opinion holding it cannot be done under chapter 29, 
Session Laws 1883. Adverse ruling of supreme court. See State, ex rel. Sew- 
ard Co., v. Thomas H. Benton. 

STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lincoun, July 15, 1891. 

To Hon. Thomas H. Benten, Auditor Public Accounts. 

Deak Siz: Your communication of a few days ago, asking my 
opinion as to the registration of the Seward county refunding bonds, 
is on file in this offce. The matter has been considered at some length 
by me, and I beg leave to submit to you as follows: In 1884 Seward 
county refunded the Midland Pacific Railway bonds, which were then 
drawing ten per cent interest. The validity of the bonds then re- 
funded had been passed on by the district court of Seward county. 

6 
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They were refunded under chapter 29 of the Session Laws of 1883, 
page 194. 

The refunding bonds draw six per cent interest. The Board of 
Educational Lands and Funds purchased these bonds, paying therefor 
dollar for dollar. The records of the Board show that the following 
proposition was received from Seward county, during the month of 
November, 1890: 


‘¢¢ SeEwArD, NEs., November 17, 1890. 
“¢ To the Board of Educational Lands and Funds of the State of Ne- 
braska. 

““ GENTLEMEN: Seward county proposes to sell to the state of 
Nebraska, for the benefit of the permanent school fnnd of the state, 
$100,000 refunding bonds, drawing four and one-half per cent inter- 
est, payable semi-annually, June 1 and December 1, at the office of 
the county Treasurer of Seward county, to be dated June 1, 1891, 
and payable on or before twenty years from their date, said bonds to 
be of the denomination of $1,000 each. 

“¢T will say that the state now holds $100,000 six per cent bonds, 
which we are about refunding and negotiating to eastern parties; 
but if the state desires to make the exchange, we would prefer to let 
the state have them and thereby keep the interest at home, and the 
schools in our county get their proportion. 

‘<< Please let us know at your earliest convenience the decision of 
your Board in the matter. D. D. Remineton, 

““¢ Chairman of the County Board.’ 


‘Mr. Leese moved the adoption of the proposition. Leese, Steen, 
and Cowdery voted aye, Hill voted no. The proposition was declared 
carried.” 


Again, I notice by the records of the Board, that January 29, 1891, 
at a meeting, among others, the following proceedings were had : 


“Tn relation to the $100,000 of Seward county refunding bonds, 
Attorney General Hastings moved that we carry out the contract 
made and entered into between Seward county and the Board of Edu- 
cational Lands and Funds at its meeting November 26, 1890, provided 
the proposition of said Seward county is made to conform with the 
Compiled Statutes of 1889, and the bonds are made in strict con- 
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formity thereto. Seconded by the Secretary of State, Allen, and 
unanimously carried.” 


I am inclined to believe that every member of the Board of Edu- 
cational Lands and Funds earnestly desires to carry out the agreement 
of November 26, 1890. The only question is, Can the bonds be 
made to comply with the Jaw? I apprehend that it will readily be 
conceded that that bond could not be refunded under section 11, chapter 
45, “ Refunding Bonds,” for the provision there seems to be for re- 
funding bonds bearing a greater rate of interest than seven per cent 
per annum. ‘The bonds here presented for you to register are for the 
purpose of refunding a six per cent per annum bond. If they should 
be registered at all, it should be done under chapter 29 of the 1883 
Session Laws. Section 1 of this chapter provides for refunding of 
bonds at a rate not to exceed six per cent per annum. It further 
states the manner of issuing and time of paying interest and princi- 
pal. But section 2 of the act provides that the provisions of section 
1 shall apply to, and shall include, bonds heretofore issued by any 
county which have been held and determined to be valid and binding 
in the hands of bona fide holders thereof, in any state or federal court 
of competent jurisdiction within this state. I find no statute similar 
to this in any other state, nor do I find that there has ever been a 
construction of this one. I am constrained to believe that the act was 
introduced and passed with an eye single to some particular case. My 
opinion is that the language of section 2 can be taken only by way of 
limitation, and that it is not broad enough to justify you in register- 
ing the bonds until after the law has been judicially construed, or the 
county has suffered a court of competent jurisdiction to determine 
their validity. 

My opinion is, therefore, that you should decline to register the 
bonds. ' 
T remain yours truly, Gro. H. Hastrnes, 

Attorney General. 
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Only one chief grain inspector should be appointed under what is known as the 
‘“Warehouse Act.’? 
STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lincoty, August 3, 1891. 
Hon. John M. Thayer, Governor of Nebraska. 

DEAR Sir: I have the honor to acknowledge the receipt of your 
favor of this day, concerning the construction to be placed upon section 
16a of the act of the legislature known as the “ Warehouse Act.” 

Subdivision 1, section 16a, of the “‘Warehouse Act” would seem 
to indicate that there is to be a chief inspector of grain in every city 
or county in the state, in which there is located a warehouse of class 
“A” or “B,” limited, however, by the provisions that no such grain 
inspector for cities or counties in which are located warehouses of class 
“B” shall be appointed, except upon the application and petition of 
two or more warehouses of class ‘‘ B” doing business in such city or 
county, while subdivisions IT, III, IV, V, and VI of the same sec- 
tion clearly presuppose there is to be a chief inspector, and as many 
assistants as may be required. To my mind it is clear that it was the 
intention of the legislature to have but one chief inspector, however 
unfortunate they were in choosing words to express that intention. 
In construing a statute, that construction should be adopted which 
will carry into effect the intent of the legislature in creating it, if such 
intent can be gathered from the whole act. It is my opinion, there- 
fore, that there should be appointed by you but one chief inspector. 

I remain, sir, your obedient servant, 
Gro. H. Hastrnes, 
Attorney General. 


Consideration of contract between Board of Public Lands and Buildings and 
Standard Underground Cable Company. 
STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
LIncoLn, August 8, 1891. 
To the Board of Public Lands and Buildings. 

GENTLEMEN: Addressing you with reference to the claim of the 
“Standard Underground Cable Company” against the State of Ne- 
braska for the sum of $1,565.65, less $444.67, I have to submit the 
following: Through the assistance of Mr. McDowell, of the Secretary 


) 
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of State’s office, I find, July 1, 1889, the Board of Public Lands and 
Buildings contracted with the Nebraska Electric Company, of Omaha, 
to build, erect, and complete an electric light and steam plant at the 
Asylum for Incurable Insane at Hastings, Nebraska; that the contract 
price was $3,147.50. I find vouchers issued therefor as follows: 


ANQUSE 20, 1889 sii05 canes cavela tutedeuannssdeareey ern whadsatease $1,800 00 
October:24, 1889. i csscck vss cosveatacerciaaeesichionenseaneuxenes 500 00 
Novem her 24.1680 nck oiog cipound sass Wacapadtiabed nhwesmasuce 347 50 
samtiary CFB 90. woscauudngr ccaneneeyscest elucaduw ce ttuaedtes 500 00 

Tata Mescsat aiteu te Setec dria citn tt tearm leteos naa $3,147 50 


Again, I find contract entered into between the Nebraska Electric 
Company, of Omaha, and the Board of Public Lands and Buildings, 
under date of November 12, 1889, for storage battery. Contract 
price is $1,050. There appears to be no other contracts throwing any 
light upon the letter under consideration. But under date of Au- 
gust 9, 1890, a voucher is presented for extras, fixtures, etc., the 
amount of which voucher is $523. This claim is reduced fifteen per 
cent and allowed at $444.67, which last named amount has been duly 
paid. I believe this explains the payment mentioned in Standard 
Underground Cable Company’s letter of April 9, 1891. This bill for 
extras seems to be added to the storage battery contract and amount 
paid, deducted from total amount, for the purpose of obtaining, if 
possible, the fifteen per cent cut on the bill for extras. The bill for 
the extras has been adjusted and paid. It cannot now enter into or 
attach in any way to the contract for the storage battery. 

My opinion is, that when the party of the first part complies with 
each, every, and all of the terms of the contract which the said party 
of the first part agrees to do and perform, then the state should pay 
the sum of $1,050, and no more. Until such time, no part of said 
contract price should be paid. 

I] remain your obedient servant, Gro. H. Hastings, 
Attorney General. 
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In issuing bonds, reference to a statute which was supposed to be authority when 
it was not does not invalidate the bonds if there has been a substantial com- 
pliance with another statute that gives authority for issuing the bonds. 


State oF NEBRASKA, ATTORNEY GENERAYL’S OFFICE, 
Lincoun, August 13, 1891. 
Hon. T. H.: Benton, Auditor of Public Accounts. 

DEAR Sir: Your favor under date of August 12, 1891, referring 
to refunding bonds of Colfax county, is on file in this office. I notice 
your suggestions, and I find also that the history of these bonds show 
them to be voted under the internal improvement act. The history 
also shows that these bonds have been held valid and that they are a 
debt against the county. The supreme court has held that a court 
house bond is not a bond for internal improvement. Replying further 
to your communication, permit me to call your attention to Vol. X, 
page 278, Nebraska Reports, Dawson Co. v. C. W. McNamar. In 
that case there were court house bonds issued under the internal im- 
provement act, and there was an effort to enjoin them. The court 
held that these bonds, being court house bonds, were not issued for 
internal improvement; that an internal improvement more commonly 
referred to improvement of highways, channels of travel and com- 
merce, but the supreme court holds in this opinion, written by Justice 
_ Lake, that reference to a statute which was supposed to be an author- 
ity when in truth and in fact it was not is no ground which will jus- 
tify a court in declaring the bonds invalid, unless the court is fully 
satisfied that their issue is not authorized or warranted under another 
provision of law; that if authority be found elsewhere, which has 
been substantially followed, the bondsare valid. In that case chapter 
9 of the Revised Statutes of 1866 was in force when the bonds were 
issued. ‘This is the finding of the court: The bonds were issued July 
1, 1878. Section 19 of chapter 9, Revised Statutes 1866, says, among 
other things: ‘“‘The county commissioners shall have power to submit 
to the people of the county, at any regular or special election, the 
question whether the county will borrow money to aid in the con- 
struction of public buildings.” A court house is of course a public 
building. In the last clause of the internal improvement act, under 
which these bonds were issued, that is the Colfax county bonds, there 
is a provision that questions therein contemplated shall be submitted 
in the manner provided by chapter 9 of the Revised Statutes of Ne- 
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braska, etc. This allows us to presume that they were submitted, 
substantially, according to the provisions of chapter 9, Revised Stat- 
utes 1866. The question has been discussed in all of its phases by 
Justice Lake, and his conclusion favors the bond, and the court holds 
that there is no equity in the case for which an injunction should be 
granted against these bonds. 

Dawson County v. McNamar seems to be a case, so far as the court 
house bonds are concerned, that is on all fours with the case before us 
for consideration. The court having held the Dawson county bonds 
valid, chapter 9 of the Revised Statutes, 1866, being in force on the 
Lith day of February, 1871, so you are justified in holding that the 
Colfax county bonds are valid. This disposes of the only question 
in this case which is at all serious, and a court of competent jurisdic- 
tion having determined the validity of the bonds, as is shown by the 
history, my opinion is the proceedings are regular and that the bonds 
should be by you duly registered. 

IT remain ycurs truly, Geo, H. Hastrines, 
Attorney General. 


A person sentenced to the penitentiary is entitled to his time from the date of 
sentence by the courts, and on that date his time begins to run, and not on the 
day he is received by the warden. 

SraTE OF NEBRASKA, ATTORNEY GENERAL’s OFFICE, 
Lincoun, August 12, 1891. 

Hon. Dan. Hopkins, Warden of the State Penitentiary. 

Dear Str: Your favor under date of August 8, 1891, is on file 
in this office. I note that you refer to convict No. 1695, Al. Roberts, 
who was convicted in the district court of Lancaster county, Nebraska, 
on November 25, 1889, and afterward, on the 17th day of December, 
1889, was sentenced to two years of imprisonment in the penitentiary 
of this state. I also note that he was not receipted for by the warden 
until January 8, 1890. In re John F. Fuller the facts presented to 
the honorable the supreme court of the state of Nebraska were sub- 
stantially the same as the question now under consideration. The 
court there held that Fuller was entitled to his time from the date of 
sentence by the trial court. Again, In re Charles Smith I find 
another condition of things on all fours with the Roberts case. The 
court held that Smith should have his time run from the date of sen- 
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tence, and that he be discharged. The court so holding, it is my 
opinion that you are justified in releasing convict No. 1795, Al. 
Roberts, on the 17th day of August, 1891. 


I have the honor to remain yours truly, 
Geo. H. Hastinas, 


Attorney General. 


Appointment of county judge during disability of incumbent. 


STaTE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE. 
Lincoun, August 26, 1891. 
Hon. J. L. Epperson, Clay Center, Neb. 

DEAR Sir: Ihave yours of yesterday concerning the appointment 
of a judge of your county during the disability of the present incum- 
bent. 

Section 35, page 396, of chapter 20, Compiled Statutes, provides 
that when any probate judge (now county) shall be disqualified from 
acting in any cause or matter before him, or is temporarily absent 
from the county, the county commissioners may appoint a competent 
and disinterested person to act in place of such judge, in such case or 
other matter, during such absence or disqualifications, who shall give 
bonds, ete. It was evidently the intention of the law-makers, when 
this section of thestatute was passed, to provide for the filling of the 
office of county judge whenever the incumbent was disqualified from 
presiding, in a case wherein he was counsel, or had an interest in the 
proceeding or litigation, or was temporarily absent from the county. 
The language is scarcely broad enough to provide for the filling of 
the office by another person other than the incumbent, except in the 
instance named in the statute. You fail to state the reason why you 
were temporarily appointed. If for such disqualifications as I have 
above named, or your county judge is absent from the county, there 
can be no question but that you possess all of the jurisdiction, powers, 
and authority he would. . 

However, if your appointment was made on account of the disa- 
bility of your judge, by reason of sickness, to act, then, until the 
appointment shall be revoked by your county board, or by a court 
of competent jurisdiction, you are still clothed with full power of 
county judge. 

Yours truly, ‘GEO. H. Hasrinos, 
Attorney General. 
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Election of county commissioners. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 


Lincontn, August 29, 1891. 
R. H. Peard, Esq., Aurora, Neb. 


Dear Srr: Replying to your favor of yesterday, would say that 
section 54, chapter 21, of the Session Laws of 1891 provides that 
each county not under township organization, having not more than 
125,000 inhabitants, shall be divided into three districts, which shall 
consist of two or more voting precincts comprising compact and con- 
tiguous territory, and embracing, as near as may be possible, an equal 
division of the population of the county, and not subject to alteration 
oftener than once in three years, and one commissioner shall be elected 
from each of said districts by the qualified electors of the district. 
This provision is only limited by the proviso that in counties having 
more than 70,000 and less than 125,000 inhabitants the county com- 
missioners shall be elected by a vote of the entire county. This act 
of the legislature has never been before our supreme court, nor has 
any of its provisions received a construction at the hands of that tri- 
bunal, nor has its constitutionality ever been determined. Until that 
be done, full force should be given to the act by the officers of the 
several counties. This question more properly belongs to your county 
attorney, as you will observe by referring to section 18, chapter 7, page 
91, of the Compiled Statutes, and, in the event he has any doubt on 
any question, heshould refer the same to this office. I trust, however, 
that in this instance your county attorney will not feel that I have 
trenched upon his territory. 

Yours truly, Gro. H. Hastinos, 
Attorney General. 


Attorney in general practice cannot hold office of county clerk nor clerk of district 
court; neither can he be deputy to either position. 
SraTE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
LincoLn, August 31, 1891. 
Hon. M. L. Matthews, Hyannis, Neb. 

Dear Sir: Your favor of the 29th instant is on file in this office, 
and I note that you say you have a practicing attorney in your county 
who is deputy county clerk and deputy ex-officio district clerk. I also 
note that you desire an opinion from this office as to whether or not he 
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is entitled to hold those positions, and at the same time continue in the 
practice of law. Section 11, chapter 7, Statutes of 1889, entitled 
“Attorneys,” provides that no person shall be permitted to practice as 
an attorney of the courts of this state who holds a commission as 
supreme or district judge, or sheriff, clerk, constable, or jailer, in the 
county where they hold their respective offices, or clerk of the supreme 
or district courts of the state. Iam inclined to hold that the deputy, 
acting as he does for and instead of the principal, would come under 
and be governed by the same provision as the principal, and while the 
deputy is not mentioned in this section, he is governed by and brought 
under the same restrictions as is the clerk of the county or the ea- 
officio clerk of the district court of your county. Trusting this will 
give you, in full, the information you desire, 
I remain yours truly, Gro. H. Hastines, 
Attorney General. 


Compensation of county commissioners. 
STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Linco.y, August 31, 1891. 
Hon. P. D. McAndrew, Ainsworth, Neb. 

Dear Srr: Yours of the 29th has been received and the same is 
now on file in this office. I note that you suggest that a difficulty has 
arisen between the county commissioners of your county and yourself, 
with reference to services and compensation for the same, as drawn by 
county commissioners; that the board claims they are entitled to mile- 
age and per diem from the time they start from home, whether the 
board is in session on that day or not. I have examined the law in 
reference to the same and I find in chapter 28, section 22, Compiled 
Statutes of 1889, that the board of commissioners are allowed certain 
compensation for services rendered while engaged in the duties per- 
taining to their offices. The above named section reads as follows: 
“County commissioners shall each be allowed for the time they shall 
be necessarily employed in the duties of that office the sum of $3 per 
day and five cents per mile, to be paid out of the general county fund, 
provided,” etc. ‘The compensation for services rendered is, I admit, 
meager. Iam of the opinion that men who are competent and well 
qualified to discharge the responsibilities of that office and guard the 
interest of the counties in this state can illy afford to give their time 
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and energies, and receive as compensation so small an amount; and 
yet, in my judgment, the mileage is placed in this section for the ex- 
press purpose of covering the time occupiedyin going from the resi- 
dence of the commissioner to the county seat, or the-place where the 
meeting of the board is had, and that the provision that so much per 
day shall be paid for the time necessarily employed in the duties of 
the office means that they shall receive $3 per day for the days they 
are actually in session. I see no other construction that can be put 
upon the law, as it was the evident intention of the legislature to 
limit the compensation to $3 per day during the time they were in 
session, and five cents per mile for the distance actually traveled. 
Trusting this answers your question fully, and gives you the informa- 
tion you desire, 
I remain yours truly, Geo. H. Hastings, 
Attorney General. 


A county attorney can only be elected at a general election held in even numbered 
years. 
State oF NEBRASKA, ATTORNEY GENERAL'S OFFICE, 
LINcOLN, September 1, 1891. 
Hon. Ira D. Marston, Kearney, Neb. 

Dear Sir: Replying to your communication of August 29, per- 
mit me to say that I have carefully examined the authorities with ref- 
erence to the case mentioned by you under date of August 20, 1891. 
If I am correct, your county at the November election, 1890, elected 
a county attorney. In February, 1891, the attorney so elected was 
taken sick and died, and, following his death, the county board of 
your county appointed a county attorney, who is now acting as such. 
The question you submit to this office is, Can a county attorney be 
regularly elected at the November election, 1891? It would seem 
that the law found on page 466, in section 107, provides for such a 
condition of things, but Iam of the opinion that the law passed by 
the Twenty-second Assembly of the legislature, known as House Roll 
No. 231, which is chapter 23 of the Session Laws, page 235, makes it 
necessary for us to look only to the act creating the office of county 
attorney. You will find by examining the latter part of section 7, it 
provides as follows: “All county, precinct, and township officers cre- 
ated by statute, or that may be hereafter created, shall be elected at 
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such general election as may be provided in the law creating the office 
or offices.” Examining the law creating the office of county attorney, 
we find section 15, chapter 7, page 91, Compiled Statutes of 1889, 
says: “That at the general election in 1886, and every two years 
thereafter, a county attorney shall be elected in each organized county 
for judicial purposes, who shall hold his office for the term of two 
years and until his successor is elected and qualified, who shall, be- 
fore he enters upon the duties of said office, execute a bond to the 
state of Nebraska,” etc. You will permit me to say I am inclined to 
the opinion that the county attorney appointed by the board of su- 
pervisors or commissioners of your county is, by law, the legal county 
attorney for the balance of the term for which he was appointed, and 
that there should be no county attorney or the election therefor in- 
cluded in the call for the election of county officers this fall. Trust- 
ing that this is satisfactory to you, 
T remain yours truly, Gero. H. HAsTINas, 
Attorney General. 


Election to relocate the county seat of Dakota county. 


Srate OF NEBRASKA, ATTORNEY: GENERAL’S OFFICE, 
LINCOLN, September 1,.1891. 
Hon. J. M. Moan, South Sioux City, Neb. 

DeEaR Srr: Your favor of August 29 is on file in this office. I 
note that you desire to know the opinion of this office with reference 
to the Australian ballot law, and the holding of an election for the 
purpose of relocating the county seat under said law. My judgment 
is that the election should be held under the provisions of this act. My 
idea of the ticket is as follows: 


For County Seat oF Dakota County, NEBRASKA. 
Dakota City. | 
South Sioux City. [ 
Johnson. <4 | 
| 
| 


Hubbard. 


There should be also, in my judgment, a blank space beneath these 
cities where any one desiring to vote for a city not mentioned in the 
list can write the name of the city of his choice on the ticket and 
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mark the same as indicated with reference to the other cities. My 
judgment is that no nomination need be made, but that the tickets 
should be printed in the manner suggested above, and that the election 
should be held under the Australian ballot system. 
Yours truly, Geo. H. Hastings, 
Attorney General. 


Proceedings before Board of Medical Secretaries where protest is filed. What isa 
valid protest? 
STATE OF + NEBRASKA, ATTORNEY GENERAL’S OFFICE. 
LINcoLn, September 11, 1891. 
J. V. Beghtol, M. D., President Board of Secretaries, State Board of 
Health. 

Dear Stir: Your communication of September 7, 1841, is on file 
in this office. I take notice that you desire an opinion on, first, what 
constitutes such a protest, as is contemplated in section 12 of chapter 
35, Session Laws of 1891. Second, in case a protest is properly made 
and placed before your board, what then is the method of procedure ? 
Replying to you, permit me to call your attention to the following: 
To protest is to give a solemn declaration of opinion or resolution ; 
to declare or affirm with solemnity. A protest may be and is defined 
as a solemn declaration in writing of dissent. I am of the opinion 
that a compliance with section 12, of chapter 35, Session Laws of 
1891, warrant you in requiring protests, which may be filed before 
the board, to be in due form and properly verified. Protests should 
be accompanied with specific charges or allegations, set forth clearly 
and concisely. Then, without unnecessary delay, there should there- 
upon be given a full, fair, and impartial hearing. As to the method 
of procedure, you have power to require the attendance of witnesses 
before you, and they should be summoned in the same manner as in 
civil cases. The testimony should be taken before the board, under 
oath, and should be preserved, or, in case the witnesses are outside of 
the jurisdiction of the board, then the testimony should be taken by 
deposition, as provided for in civil cases, and the deposition should be 
filed before you in the case. 

Your obedient servant, Gero. H. Hastrnes, 
Attorney General. 
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Printing of election laws by Secretary of State. 


STaTE OF NEBRASKA, ATTORNEY GENERAL’s OFFICE, 
LINCOLN, September 12, 1891. 
Hon. John C. Allen, Secretary of State. 

Dear Sir: Section 30 of the election law provides as follows: “It 
shall be the duty of the Secretary of State to cause to be published in 
pamphlet form, and distribute through the county clerks of the re- 
spective counties, a sufficient number of copies of this law, together 
with the registration law of the state and such other laws as bear upon 
the subject of election, as will place a copy thereof in the hands of all 
officers of elections.” 

Under the head of “Miscellaneous Expenses,” chapter 66, page 
419, Session Laws of 1891, the legislature appropriated the sum of 
$20,000 for the publication of law journals and other printing re- 
quired under contract. In view of the fact no special appropriation 
has been made for the printing of the election laws as set forth in sec- 
tion 30, I, therefore, am of the opinion that it was the intention of 
the legislature that the expense of printing said laws should be paid 
out of the $20,000 appropriated for the purpose of paying for law 
journals and other legal printing. 

Your obedient servant, Gro. H. Hastings, 
Attorney General. 


School book law. Manner of paying for books purchased under the same. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
LINCOLN, September 25, 1891. 
Hon. A. K. Goudy, Superintendent Public Instruction. 

Dear Sir: Replying to your letter of inquiry under date of Sep- 
tember 21, 1891, allow me to say [ note that you desire the opinion 
of this office, first, as to whether or not school district orders can be 
legally drawn by the school district officers on the district treasurer 
under the text book law? Second—Do school orders drawn on 
county treasurers by school districts draw interest from the time they 
are presented and not paid for want of funds? Third—Are county 
treasurers authorized to cash school orders drawn on them by school 
district officers in payment of purchase of school books and supplies? 
Having given your request attention, I submit to you the following: 
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First—The school! district officers should draw their order on the 
school district treasurers, and the school district treasurers should then 
draw orders on county treasurers. 

Second—If the law provides for school district warrants drawing 
interest, then the warrants will draw the rate of interest so provided ; 
in the absence of such a provision they will not. 

Third—Under the law county treasurers are authorized to cash 
school orders properly drawn on them by school district officers in 
payment of school books and supplies. The orders should, however, 
not be drawn to the selling publisher. The county treasurers should 
deal with the treasury of the school districts, and the school district 
officers in turn should deal with the outside or third parties. ‘ 
Your obedient servant, Gro. H. Hastings, 

Attorney General. 


Irrigation canals. Minatare Company and Bayard Company. 


SraTE oF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
LINCOLN, September 29, 1891. 
Hon, A. R. Humphrey, Commissioner Public Lands and Buildings. 

DEAR Srr: With reference to the controversy between the Minatare 
Canal and Irrigating Company and the Bayard Irrigating Canal and 
Water Power Company, I respectfully submit to you the following: 

The records of the office of Hon. John C. Allen, Secretary of State, 
show that the Minatare Canal and Irrigating Company filed articles 
of incorporation therein on September 10, 1888; that plat of canal 
across section 36, township 22, range 54 west, was filed February 22, 
1889; that plat of canal across section 16, township 21, range 53 west, 
was filed December 21, 1890; that on the 30th day of July, 1891, 
articles of incorporation were again filed; said articles being a dupli- 
cate of the ones filed on September 10, 1888. 

Now, as to the Bayard Irrigation Canal and Water Power Company, 
the record shows that the articles of incorporation were filed for rec- 
ord October 7, 1889, and that on the 23d day of January, 1891, 
amended articles of incorporation were duly filed; that on the 25th 
day of August, 1891, a plat was filed of the canal across section 16, 
township 21, range 53 west. 

In 1889 the legislature of Nebraska passed an act to provide for 
water rights and irrigation; some of the provisions of which are, the 
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manner of acquiring the right to use running water, section 1, chap- 
ter 93a, page 844, Compiled Statutes 1889; the rights of priority, 
the one first in time being first in right, section 7, chapter 93a, page 844, 
Compiled Statutes 1889; that in order to appropriate water under 
the irrigation laws of the state, nutice must be served by posting in a 
conspicuous place at the point where the diversion is intended, stating 
first, what and how much is claimed. Second, the purpose for which 
it is claimed. ‘Third, the means by which it is to be diverted, etc. 
Section 8 of same chapter and page. 

Section 14 of this chapter is as follows: “Persons who have here- 
tofore claimed the right to water and who have not constructed works 
in which to divert and have not diverted it, have not applied it to 
some useful purpose, must, after this title takes effect and within ninety 
days thereafter, proceed as in this title provided, or their right ceases.” 

Article 2 of chapter 93a provides for the manner of obtaining the 
right of way, and shows the proceedings necessary. See sections 2 
and 3. 

In section 8 of the same article is found the powers of the organi- 
zations. The language of said section 8 is: “If any corporation or- 
ganized under the laws of this state for the purpose of constructing 
and operating canals, for irrigating or water power purposes, or both, 
may acquire a right of way over or upon any land for the necessary 
construction of such canal, including dams, reservoirs, and all other 
necessary adjuncts to said canal, in the same manner as provided for 
persons and companies in this act, and such persons, canal companies, 
. and corporations shall have the same power to occupy state lands with 
their said canals as is given to railroad corporations by section 105, 
chapter 16, of the Compiled Statutes of 1887, and such corporations 
shall also have power to borrow money, and to mortgage all their 
property and franchises in the same manner and for the same purposes 
as railroad corporations, and all the laws applicable to railroad corpo- 
rations in respect to the borrowing of money, issuing of bonds, and 
giving of mortgages and the manner of so doing are hereby declared 
to be applicable to canal or irrigation corporations.” 

Tt will be seen that section 8 above set out limits us, as it were, to 
section 105, chapter 16, of Compiled Statutes 1887, in order to ascer- 
tain what are the rights and powers of these parties. 

Section 105 provides that ‘‘ Any railroad corporation shallibe author- 
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ized to pass over, occupy, and enjoy any of the school, university, 
saline, or other lands of this state; Provided, That no more than one 
hundred feet in width from the center of the roadway survey of such 
corporation, on either side, shall be taken for roadway, and not to 
exceed twenty acres, to conform to thesubdivisions of the government 
survey, in any one tract for each section of twelve consecutive miles 
of such railroad, shall be taken for station, depot grounds, machine 
shops, turn-outs, side-tracks, warehouses, and other appurtenances to 
a railroad; and that any railroad corporation that has surveyed or shall 
hereafter survey or locate a line of its road, immediately upon platting 
such survey of its line, and of the selection for depot grounds under 
this act, and filing such plat duly certified by the chief engineer, or 
president of such corporation, of the fact of such survey and selection 
for depot grounds, ‘duly acknowledged, with the secretary of state, 
and with the county clerk of the county in which such land is situated, 
to operate as a vested right in such corporation for two years from 
the date of filing the same, shall be authorized to enter upon said 
land so surveyed and selected, and construct thereon all necessary 
railroad depot buildings, machine shops, turn-outs, side-tracks, turn- 
tables, roundhouses, and other appurtenances deemed necessary for 
railroad purposes by such corporation, and so soon as such railroad 
shall be constructed over such lands, so selected, and a station erected 
thereon, on proof of such facts, to the satisfaction of the governor, 
and upon paying the full value for said lands for depot station and 
workshop grounds, and all grounds herein contemplated, except the 
one hundred feet of trackway, the governor shall convey in fee simple 
by letters patent under the great seal of the state, attested by the 
secretary of state, to the corporation constructing such railroad, the 
lands and right of way included in the plat and certificate so filed 
with the secretary of state as aforesaid, and no subsequent grant from 
the state to any other person or corporation of any tract of land 
including such right of way and select for depot grounds so platted, 
and the plat thereof filed as aforesaid, though not excepted in such 
grant, shall divest said railroad corporation of their rights in the same 


as this act; Provided further, That the damages accruing to any 


‘upant or owner, or other person who may reside or have improve- 
son said land previous to the filing of such plat, shall be deter- 
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mined and paid by said railroad company, as heretofore provided in 
this subdivision.” 

It will be seen that section 8 of chapter 93a, article 2, provides 
that section 105 of chapter 16, Compiled Statutes 1887, should be 
followed. Chapter 16, section 105 Statutes of 1887, says that after 
the survey has been made, immediately upon platting, such survey of 
the line, it must be duly certified by the chief engineer, or president of 
the corporation, and filed with the secretary of state, and also with 
the county clerk in the county in which the land is situated, to operate 
as a vested right for the period of two years. After the work is com- 
pleted over the lands so selected, and satisfactory proof made to the 
governor, and upon paying the full value of said land, the governor 
shall convey the same in fee simple by letters patent. 

Section 11, article 2, chapter 93a, Compiled Statutes 1889, says 
that nothing in the act establishing water right and irrigation shall be 
construed to interfere with, or impair the rights to water appropriated, 
or acquired prior to the passage of the act. 

If either of these companies acquired rights prior to the passage of 
chapter 93a, then chapter 93a cannot impair those rights. If, how- 
ever, they have claimed a right prior to this act, they can yet forfeit 
their right under section 14, article 1, chapter 93a. 

I have examined with much care the papers filed in the office of 
Secretary of State, and also all papers which have been filed with you. 
The result of this examination is that I have found nothing showing 
affirmatively that the plat of one company was filed, as by law required, 
with the county clerk of the county in which the land is situated, and 
nothing shows that there has not been a forfeiture under section 14, 
article 1, chapter 93a, by the other. 

Quite a number of affidavits have been filed which charge bad faith 
on the one hand and illy constructed work on the other. It is repre- 
sented also that the work, if completed, would result in a detriment 
rather than a benefit to the country through which the canal should 
pass. 

The question of prior right is in dispute and both parties have been 
in court under charge of trespass. There are several questions of facts 
on which this office has no authority to pass, which should be sett! 
in all fairness to the people who hope to reap a benefit from eit’ 
these companies. Jam of the opinion these questions 77 
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settled by a court of competent jurisdiction, where both parties can 
have a standing in court and a fair and impartial adjustment of their 
differences. The settlement of these differences involve the taking of 
testimony. No authority attaches to this, or the office of the Commis- 
sioner of Public Lands and Buildings, to take testimony and pass on 
these questions of fact. They can only be settled by agreement, by a 
reference, or by a court of competent jurisdiction. 
I remain your obedient servant, Gro. H. Hastrnas, 
Attorney General. 


Irregular certificate filed of nomination of J. W. Edgerton. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 


Lincoun, October 3, 1891. 
Hon, John C. Allen, Secretary of State. 


DeEaAR Sir: Your favor under date of October 2, 1891, is on file 
in this office. I note what you say with reference to certificate filed 
by Hon. W. A. Poynter and Hon. C. H. Pirtle of the nomination of 
Hon. J. W. Edgerton. While the certificate as it now stands may be 
good and sufficient, J deem it best the same should be regular in all 
respects, thereby avoiding a possibility of even a technical objection 
being raised. I will at an early date communicate with the chairman 
and secretary of the convention which nominated Mr, Edgerton and 
call their attention to the matter. 

Your obedient servant, Gro. H. Hastinas, 
Attorney General. 


Notice to secretary of convention of certificate being irregular. 


STaTE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 


LINCOLN, October 3, 1891. 
Hon. C. H. Pirtle, Wahoo, Neb. 


Dear Stir: The Hon. John C. Allen, Secretary of State, has called 
my attention to the fact that on October 1, 1891, there was filed in his 
office a certificate signed by Hon. W. A. Poynter as chairman and by 
you as secretary of the independent convention, held at Hastings, 
Neb., August 18, 1891. The Secretary of State informs me that in 

id certificate you certify that Hon. J. W. Edgerton was nominated 

iid convention “ For associate justice of the supreme court.” I 
leave to call your attention to the following: 
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Section 2, article 6, Constitution of Nebraska, says: ‘ The supreme 
court shall consist of three judges.” 

Section 4 says: “The judges of the supreme court shall be elected 
by the electors of the state at large.” (See also supreme court, how 
constituted, section 10, chapter 19, Compiled Statutes 1889.) 

Again, under section 7, chapter 26, entitled ‘ Elections,” the statute 
provides: “One judge of the supreme court and two regents of the 
university shall be elected in the year 1879, and every second year 
thereafter.” 

In all cases where our statute refers to the court of last resort, it 
uses the term judges of the supreme court. The statute does not refer 
to or provide for the election of “an associate justice” but it says 
“one judge of the supreme court shall be elected in 1879.” The cer- 
tificate now on file might be held sufficient, but if the letter of the 
statute is followed, the possibility of even a technical objection will 
then be cut off. To follow the law strictly eliminates uncertainty. 
‘There is now ample time to change the certificate. I trust you will 
do so at once, and thereby the better protect the rights of all parties 
concerned. 

T remain yours truly, Gro. H. Hastines, 
Attorney General. 


Notice to chairman of convention of certificate being irregular. 


SraTeE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE. 


LINCOLN, October 3, 1891. 
Hon. W. A. Poynter, Albion, Neb. 


DeEaAR Sir: Hon. John C. Allen, Secretary of State, has called my 
attention to the fact that on October 1, 1891, there was filed in his 
office a certificate signed by Hon. C. H. Pirtle as secretary and by 
you as chairman of the independent convention held at Hastings, Ne- 
braska, August 18, 1891. The Secretary of State informs me that in 
said certificate you certify that Hon. J. W. Edgerton was nominated 
at said convention ‘For associate justice of the supreme court.” I 
beg leave to call your attention to the following: 

Section 2, article 6, Constitution of Nebraska, says: ‘“‘The supreme 
court shall consist of three judges.” 

Section 4, says: The judges of the supreme court shall be elé 
by the electors of the state at large. (See also supreme court, 
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constituted, section 10, chapter 19, Compiled Statutes 1889.) Again, 
under section 7, chapter 26, entitled “ Elections,” the statute provides: 
“One judge of the supreme court and two regents of the university 
shall be elected in the year 1879, and every second year there after.” 
In all cases where our statute refers to the court of last resort, it 
uses the term judges of the supreme court. The statute does not re- 
fer to or provide for the election of “an associate justice,” but it says 
“One judge of the supreme court shall be elected in 1879.” The 
certificate now on file might be held sufficient, but if the letter of the 
statute is followed the possibility of even a technical objection will 
then be cut off. To follow the law strictly eliminates uncertainty. 
There is now ample time to change the certificate. I trust you will 
lo so at once, and thereby the better protect the rights of all parties 
concerned. 
T remain yours truly, Gro. H, HaAstines, 
Attorney General. 


The county clerk should keep a record of and report all mortgages which shall be 
entered in mortgage indebtedness record, whether by deed of satisfaction, re- 
lease, quitclaim, or in any other manner, whether filed prior or subsequent to 
June 1, 1891. 

STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE. 
Lincoun, October 3, 1892. 

Hon, Luther P. Indden, Deputy Commissioner. 

Dear Sir: Your favor asking for an opinion on section 2, chapter 
22, page 230, Session Laws 1891, is on file in this office. . I note you 
<lesire the same to cover two points: 

First—Does reporting the number of mortgages released mean the 
mo: “gages filed subsequent to June 1, 1891, or refer to and include all 
mortgages whether filed for record prior or subsequent: to June 1, 
1891? 

Second—In a county where there is a register of deeds, who should 
report the chattel mortgage record ? 

First—Section 1 of chapter 22 is as follows: “That the register 


of deeds and county clerks, who are ex-officio registers of deeds of the 


various counties in this state, are hereby directed and required to pro- 
cure at the expense of their respective counties, and keep in their 
offices, a book to be known as the ‘Mortgage Indebtedness Record,’ 
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and such book shall be open to the inspection of the public.” The 
second section provides for the mortgages which shall be entered in the 
mortgage indebtedness record, whether by deed of satisfaction or re- 
lease, or by quitclaim, or by marginal indorsement on the original 
record, without reference to whether the mortgages were filed for record 
prior or subsequent to June 1, 1891. Section 2 would not admit, in 
my judgment, of any other construction. My opinion is, that such 
record should show all releases of mortgages. The date of filing the 
mortgage being prior or subsequent to June 1, 1891, is not material. 

In a county having a register of deeds, the county clerk should re- 
port the chattel mortgages. The act contemplates that the officer 
having in charge the chattel mortgage record should comply with the 
requirements of chapter 22. 

I remain yours very truly, Gero. H. Hasrines, 
attorney General. 


Unprofessional or dishonorable conduct under chapter 85 of Session Laws 1891. 


State OF NEepraska, ATTORNEY GENERAL’S OFFICE. 
Lincoun, October 14, 1891. 
Secretaries of the Board of Health, Lincoln, Neb. 

GENTLEMEN: Your communication received asking for my opinion 
as to what constitutes unprofessional or dishonorable conduct such as 
would authorize the Board of Secretaries to refuse to issue a certifir ted 
to a person applying therefor. Section 14 of chapter 85 of the Seg, , 
Laws of 1891, page 285, provides as follows: “The board ma: 
fuse certificates to persons guilty of unprofessional or dishonor 
conduct, and it may revoke certificates for like cause; Provided 
ways, That they have given the person an opportunity to be hear 
his or her defense.” 

What is unprofessional or dishonorable conduct on the part df a 
practitioner of medicine is a question in which the courts appear to be 
wide apart. The section above quoted is a copy of the Illinois and 
Minnesota law upon the same subject. The Code of Ethics, as; laid 
down by medical associations, furnishes us but little guidance con- 
cerning this question. It must not be said that a society of persons 
who have been educated in the medical profession can adopt a Code 
of Ethics, and he who violates any article of that Code is guilty of 
unprofessional conduct, and consequently shall be refused a certificate 
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by your board. The intent and aim of the law under consideration, 
as I take it, among other things, is to secure a higher standard in the 
medical profession and exclude empirics and empiricism from the 
profession. To reduce to inflexible and invariable rules what is or 
what is not unprofessional or dishonorable conduct within the mean- 
ing and intent of the act of 1891 would be a task of gigantic propor- 
tions. Unprofessional is defined by Webster as “not according to the 
rules or proprieties of a profession.” It might, therefore, be said that 
the unprofessional conduct which would authorize the board to refuse 
to grant a certificate to a physician, or, in the event one has been 
issued, to revoke it, is such conduct as is inconsistent with the honor- 
able practice of the profession. 

In the case of the State, ex rel. Powell, v. State Medical Examining 
Board, decided at the July term, 1884, by the supreme court of the 
state of Minnesota, the court, in giving its construction to a section of 
the statute identical with section 14 of our own statute, took occasion 
to remark: “ We will add as our construction of the words ‘Unpro- 
fessional or dishonorable conduct,’ as used in section 9, that we do not 
think the legislature contemplated matters of merely professional 
ethics, but that the term unprofessional was used convertibly with dis- 
honorable. The meaning may be expressed by using the conjunctive 
and in place of the disjunctive or.” To a greater or less degree each 
case of unprofessional or dishonorable conduct must be addressed to 
the sound judgment of the board. No two cases will be quite simi- 
lar in character. I therefore conclude that the legislature meant by 
unprofessional or dishonorable conduct such conduct as was dishonor- 
able and calculated to mislead-or deceive. Such practice, in short, as 
should not be indulged in by honorable men of any profession or call- 
ing. 

I remain, gentlemen, your obedient servant, 
Gro. H. HAstrinas, 
Attorney General. 


Woman can hold the office of county superintendent of schools. 


SraTE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
LINCOLN, October 14, 1891. 
J. Oberfelder, Esq., Sidney, Neb. 
Dear Sir: Your communication under date of October 12 is on 
file in this office. The question raised by you on behalf of your 
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citizens in and about Sidney is whether or not a woman can, under 
the laws of Nebraska, legally hold the office of county superintendent 
of schools. I have given the question my attention, and I beg leave 
to call your attention to the following: Section 4, subdivision 11, 
School Laws of Nebraska, says: “ Every person, male or female, who 
has resided in the district forty days and is twenty-one years old and 
who owns real property in the district, or personal property that was 
assessed in the district in his or her name at the last annual assess- 
ment, or who has children of school age residing in the district, shall 
be entitled to vote at any district meeting.” 

The organization of district schools is a provision of the state for 
the education of all persons residing therein under twenty-one years 
of age and over five. Good government depends upon the intelli- 
gence and good morals of the people. That women are successful 
educators cannot be doubted. The statute authorized women posses- 
sing certain qualifications to have a voice in choice of school officers 
and in the general management of schools. Our own court has 
held the act giving them the power constitutional and valid. It has 
held they can take part in the election, and they can also hold office 
when elected. (State, ex rel. Crosby, v. W. W. Crones, 5 Neb., 444.) 

The justices of the supreme court of Massachusetts were asked in 
1874 by the house of representatives if, under the constitution of the 
commonwealth, a woman could be a member of a school committee. 
The answer was, if the constitution does prohibit it, it must be by some 
express provision, or by .some implication which of necessity arises. 
The conclusion is that there is nothing in the constitution to prevent 
a woman from being a member of school committees. (Opinion of 
Justices, 15 Mass., 602. 

Is a woman eligible to the office of county superintendent? In favor 
of the proposition is the fact that the constitution does not expressly 
disqualify her. All powers not delegated by the people remain with 
them. Self-imposed restrictions may not be disregarded. But where 
no restrictions have been imposed the people remain free to act. If 
they limit their freedom in one direction by express words, is it not fair 
to assume, where the law is silent, no limitation is intended? (See 
16 Kansas, 601; Wright v. Noell.) 

The statute of this state says that a county superintendent of public 
instruction shall be elected in the year 1879 and every second year 
thereafter. (Comp. Statutes 1889, p. 452, sec. 7.) 
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There is no constitutional disqualification. There is no qualifica- 
tion in the law that excludes. There is nothing in the language 
creating the office, nor in the duties imposed by law on the officer 
which would prevent a woman from holding the office of county 
superintendent. I am confident the law places no obstacle in the way 
of her election, nor can it be construed against her discharging the 
duties of the office. 

I remain your obedient servant, 
Gro. H. Hastinas, 
Attorney General. 


Where the Jaw provides an election of member of school board shall be by ballot, 
an election by acclamation is no election. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
LINCOLN, October 27, 1891. 
Dr. F. Vensonhaler, Westerville, Neb. 

Dear Sir: Yours of recent date is on file, and in reply to your 
communication would say that I have examined into the condition of 
things in your school district as presented in your communication, and 
I find you have elected a gentleman by the name of Burger, by accla- 
mation, to the position of moderator to succeed a gentleman by the 
name of Reynolds, who was elected and who qualified to hold the 
office for a regular term and until his successor was elected and quali- 
fied. The law provides that the election must be by ballot. This 
being the case, an election by acclamation is no election. Consequently 
Mr. Burger was not elected moderator. This being the case the old 
moderator would continue to hold the office, as by law his term con- 
tinues until his successor is elected and qualified. If, when Mr. 
Reynolds offered his resignation of the position above named, the 
same was accepted by the board, then there is a vacancy, and the va- 
cancy must be filled by appointment made by the two remaining 
members of the board, or by a special election of the district called for 
that purpose. On the other hand, if the resignation tendered by 
Reynolds was not accepted, he still remains the moderator of your 
district. This, in brief, is the judgment of this office on the condition 
of affairs presented in your communication. 

T remain yours truly, Geo. H. Hastines, 
Attorney General. 
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Manner of canvassing vote in Boyd county at first general election. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
LINcOoLNn, October 28, 1891. 
John C. Santee, Esq., Butte City, Neb. 

Dear Sie: Yours of recent date has been placed on file in this 
office, and having carefully considered its contents, I call your atten- 
tion to the following: 

My opinion is the better way to proceed with the election in Boyd 
county, November 3, 1891, is to organize each polling place with one 
set of election officers, consisting of three judges and two clerks. I 
would hold the general and special elections together and would have 
the ballots printed accordingly. Now, as to the canvass of the votes, 
I would have them canvassed by the special commissioners, and also 
by the clerk and two freeholders disinterested in the result. This may 
seem to be an extra precaution and yet I would deem it best to do so, 
in order to curtail any seemingly well grounded objection which 
might otherwise be raised. 

In other words, I would have two sets of canvassers: one as pro- 
vided under the general election law, chapter 26, section 46, Statutes 
1889; the other, the special commissioners, under section 4, article 3, 
chapter 17, Statutes 1889. 

I remain your obedient servant, Gro. H. Hastines, 
Attorney General. 


When a voter under election law receives a ballot from judges, enters the booth and 
spoils the ballot, he may return it to the judges and leave the polling place 
without voting, and can return later in the day before the polls are closed and 
obtain another ballot and vote. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lincoutyx, November 5, 1891. 
Prof. J. Conklin, Long Pine, Neb. 

DEAR Sir: Replying to your favor of the 3d inst., permit me to say 
that I have given the question propounded by you such consideration 
as my limited time will permit, and have arrived at the conclusion 
that when a person is in a booth, spoils his first ballot and returns 
it to the judges, he may, if he so desires, leave the booth without 
procuring another ticket and voting the same. Ours is a republican 
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form of government, the foundation stone of which is “ majorities 
must rule.” All the laws upon the subject of elections are framed 
for the single purpose of obtaining the fair and unbiased expression 
of the will of the people. If you will observe, you will notice that 
the title to House Roll No. 141, popularly known as the “Australian 
Ballot Law,” is as follows: “An act to promote the independence of 
voters at public elections, to enforce the secrecy of the ballot, and to 
provide for the printing and distribution of ballots at public expense.” 

Section 20, among other things, provides that every elector receiv- 
ing the ballot shall vote before leaving the polling room, or if he does 
not wish to vote, he shall, before leaving the polling room, return the 
ballot so received to a member of the election board. Any person re- 
ceiving a ballot shall under no pretext whatever take the same from 
the polling room, and any person taking the ballot from the polling 
room, shall forfeit and lose his right to vote, etc. 

Section 21 provides that when a voter shall, by accident or mistake, 
spoil his ballot, he may, upon returning the spoiled ballot, receive an- 
other in place thereof, provided he shall not receive to exceed four in 
all. 

The object of every election law, as before stated, is to obtain from 
the voters their fair, unbiased expression as to men and measures de- 
sired. The election laws are always treated by the court of last re- 
sort as directory, and the tendency of the courts is to sustain the right 
of every honest votor to cast his ballot according to the dictates of his 
own conscience, without let or hindrance. Under the provisions of 
section 20, I have no hesitancy in saying that the elector who has re- 
ceived his ballot at the hands of the judges of the election and gone 
to his booth, and by mistake or accident has spoiled the same, that he. 
may return the spoiled ballot to the judge from whom he received it, 
pass out of the booth, and later in the day, between the hours named 
for keeping the polls open, may return, receive a new ballot precisely 
the same as though he had not presented himself before. 

Iam much pleased with the interest manifested by you and your 
class in this law and as well in the subject of civil government. The 
time must soon come when the present “actors upon the stage” must 
give way to the pupils of to-day, and no more important branch can 
be taught in your public schools than that of civil government. Es- 
pecially is this so under a system of government, such as we have, 
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where the people, the rank and file, the voters themselves, are indeed 
the government. 
Yours very truly, GEO. H. Hastines. 
Attorney General. 


Notice by county clerks of estimates for books, blanks, etc., should be in the paper 
designated by county commissioners as official. 
SraTE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 


Lincoun, December 9, 1891. 
Hon. John G. Maher, Chadron, Neb. 


Dear Str: Your letter of December 4 is on file in this office, and 
I have examined, as per your suggestion, section 150, chapter 18, and 
section 18 of chapter 79. I do not see wherein chapter 79, section 
18, can apply, but I do see that the first section to which you refer, 
bears directly on the question you raise. After giving the matter 
careful attention, I am constrained to say, in my judgment, the notice 
issued by the county clerk, wherein estimates are made of books, 
blanks, and stationery required for the use of the county, should be 
published in the official paper designated by the county commission- 
ers. While the law does not state definitely that it should be so, it is 
to the official paper of the county that those who are supposed to bid 
on these estimates turn for information. My judgment is that by run- 
ning this notice in the paper designated by the county commissioners 
as official, the county clerk best protects the interest of the people. 
I remain yours truly, Gro. H. Hastinas, 
Attorney General. 


Inspection of oils under chapter 53, Session Laws 1887. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lincoin, December 17, 1891. 
Hon E. C. Carnes, State Inspector of Oils, Lincoln, Neb. 

DEAR Sir: Your communication addressed to tlris office under re- 
cent date has been placed before me. I note you ask my opinion as 
to sections 1 and 9 of an act found in the Session Laws of 1887, known 
as “An act to provide for state inspector of oils and deputies, and to 
define their duties,” etc., said act being chapter’53 of Session Laws 
1887, and on page 515. Replying to your request I beg leave to say 
that section 1 provides that “all mineral or petroleum oil, or any oil 
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fluid or substance which is a product of petroleum, or into which pe- 
troleum or any product of petroleum enters, or is found as a constitu- 
ent element, whether manufactured in the state or not, shall be 
inspected as provided in this act before being offered for sale for con- 
sumption for illuminating purposes in the state.” 

Section 9 of the same act says, ‘“Any person who knowingly uses for 
illuminating purposes any illuminating oils as hereinbefore specified be- 
fore the same have been legally inspected and branded ‘Approved,’ as 
required in section one of this act, shall be fined in any sum not exceed- 
ing $100, nor less than $20.” Section 9, I am of the opinion, is broad 
enough to, and does, include all persons who knowingly use for illum- 
inating purposes any of the oils mentioned in séction 1 until after they 
are inspected and approved. You will notice the wording of the sec- 
tion. It provides that if one knowingly use oils for a certain purpose 
or for certain purposes before they have been legally inspected and 
branded “ Approved,” he is liable to certain penalties. The section 
also says the oil must be approved as required in section 1 of the act, 
My judgment is that “as required by section 1 of this act,” refers 
only to the legal inspection of the oil and the branding on the case or 
barrel, “Approved.” The intention of section 9 seems to be to pre- 
clude the use of the oils mentioned in section 1 until after their inspec- 
tion. Iam constrained to believe that any person or persons who use 
the oils mentioned in this act, with full knowledge that they have not 
been legally inspected and approved, are liable to the penalty men- 
tioned in section 9, page 521, Session Laws 1887. 

I remain your obedient servant, Geo. H. Hasrines, 
Attorney General. 


Discretionary power vested in county treasurer, as to deposits of county funds. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lincoun, December 21, 1891. 
Messrs. Thompson & Hopewell, Tekamah, Neb. 

GENTLEMEN: Your letter of the 17th has been received at this 
office and placed on file. I take notice that you ask my opinion, first, 
as to whether or not a private bank is such a bank as would be con- 
sidered within the meaning of section 6, chapter 50, page 347, Session 
Laws of 1891? Second, if the highest responsible bank bidding 
above three per cent could compel the county treasurer to deposit the 
funds with it? 
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Replying to your inquiry I answer as follows: 

First—The state banking law provides the manner in which 4 cor- 
poration, a partnership, or an individual can open and operate a bank 
and transact a general banking business. When the provisions of the 
state banking law are complied with the corporation, partnership, or 
individual business is then what is called a state bank. My opinion 
is whether a state bank be carried on by a corporation, a partnership, 
or an individual, if it be of approved and responsible standing, it 
may bid for and receive the deposits at the hands of the county treas- 
rer. 

Second—Section 8 says that the treasurer shall not have at any time 
-on deposit more than one-half the amount of the bond. Section 9 says 
it is the duty of the treasurer to use reasonable and proper means to 
‘secure to the county the best terms for depositing of money belonging to 
ithe county consistent with safe keeping and prompt payment. Section 
‘6 says that banks must pay at least three per cent per annum, but it 
:also says that the deposit is made subject to the regulations imposed 
‘by law and the rules adopted by the county treasurer. 

From the above, taken in connection with the other sections of the 
‘chapter, I conclude that there are certain discretionary powers lodged 
by law in the treasurer. If the treasurer should abuse this discretion 
a court might interfere; otherwise, I think the court would decline. 

I am your obedient servant, Gro. H. Hastines, 
Attorney General. 


‘Preparing assessment books by county clerk is extra service. Part of the duty of 
county clerk to furnish road overseers with list of property and tax due. 
Other duties of clerk. 

SratTe oF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lincoun, December 22, 1891. 

Hon. W. P. Freeman, County Attorney, Fairbury, Neb. 

DEAR Sir: Yours of late date is on file in this office. I notice 
you ask, first, as regards compensation of county clerk for preparing 
assessment books, and, second, as to the county clerk furnishing road 
overseers a list.of property subject to road tax. Third, compiling the 
numerical index. Fourth, the recording of official bonds. © 

Considering these questions in the order in which they are pro- 
pounded I would say that— 
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First—Section 48 of chapter 77, “Revenue,” page 683, Compiled 
‘Statutes 1889, says the county clerk shall cause assessment books and 
all blanks necessary to be prepared, and that the county commission- 
ers shall pay for this service such sum as shall seem to them just and 
equitable. I am unable to find where it has ever been held that the 
compensation for this service should be a part of the clerk’s salary. 
I am inclined to the opinion that it is extra service imposed by law, 
and the allowance made by the commissioners is an allowance for ex- 
tra service. 

Second—By examining section 78 of chapter 78, page 727, Compiled 
Statutes 1889, you will find it is a duty imposed upon the county clerk 
in each county to furnish each overseer of roads in his county a list of 
all property subject to road tax, on or before the Ist day of March in 
each year. The provision is that the list shall contain the names of 
the owners of property and the amount of tax due thereon. But 
there is no provision for extra compensation at the hands of the com- 
missioners. I am of the opinion that this is one of the duties of the 
office and no compensation should be allowed for the services other 
than the compensation which would appear in the fee book. 

Third—The fees contemplated under section 47, chapter 28, page 
432, of Compiled Statutes should be entered up in fee book. 

Fourth—“ Other instruments,” in section 13, chapter 28, page 477, 
Compiled Statutes 1889, in my judgment includes official bonds, and 
the fees for recording them should appear in the fee book kept by the 
county clerk. 

Your obedient servant, Geo. H. Hastrnes, 
Attorney General. 


Depositing current county funds. (Chapter 50, Session Laws 1891.) 


STaTE OF NEBRASKA, ATTORNEY GENERAL'S OFFICE, 
Lincoun, December 23, 1891. 
Hon. John 8, Robinson, County Attorney, Madison, Neb. 

Dear Sir: Your letter of the 18th inst., with reference to the con- 
struction of section 6, chapter 50, of Session Laws 1891, has been 
received at the office and the same has been given my attention. I 
beg leave to say that section 6, chapter 50, Session Laws 1891, pro- 
vides that the county treasurer of each and every county in the state 
of Nebraska shall deposit, and at all times keep in deposit, for safe 
keeping, in the state or national banks, or in some of them doing 
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business in the county and of approved and responsible standing, the 
amounts of money in his hands belonging to the several current funds 
of the county treasury, and such banks shall be required to pay to 
the county for the privilege of keeping such deposits, interest 
amounting to not less than three per cent per annum upon the 
amounts so deposited. Section 7 of the same act provides that the 
amount to be paid by the banks for the privilege of keeping the pub- 
lic funds shall be computed on the average daily balance and shall be 
paid and eredited to the county, etc. And the treasurer shall require 
every such depository to keep separate accounts of such several funds 
of the county and the amounts paid the county for the privilege of 
keeping the same. Section 8 provides that the county treasurer shall 
require all such depositories to give the necessary and requisite bond 
for the safe keeping and payment of the deposits and interest, which 
bond shall run to the people and be approved by the county board 
conditioned that the depository shall at the end of each month render 
to the treasurer a statement in duplicate charging the several daily 
balances and the amounts of the money of the county held by it during 
the month, etc. Section 9 provides that the making of profit directly 
or indirectly by the county treasurer out of any money in the county 
treasury belonging to the county by loaning or otherwise shall be a 
felony. 

It will be observed that the several sections of the law, which I 
have above pointed out pertain to money of the county. The phrase 
found in section 6, ‘‘ The several current funds of the county treasury,” 
was evidently intended to cover the several county funds represented 
by currency or cash. It will be noticed also that sections 1 to 5 inclu- 
sive of the bill provides for the depositing of funds belonging to the 
state treasurer. Hence, I conclude that no funds belonging to the 
state should be deposited by the county treasurer in a county deposi- 
tory. ‘he interest earned by all moneys so deposited by county 
treasurers under the provisions of the law, it will be noticed, must be 
credited and paid over to the county. I conclude that the intent of 
the legislature in the passage of the law was to make it obligatory 
upon county treasurers to deposit all funds which shall come to their 
hands as treasurers, which belongs to the county, except for the pay- 
ment of warrants legally drawn as is provided in section 9 of the act. 

Your obedient servant, Gro. H. Hastrnes, 
. Attorney General. 
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County treasurers not entitled to percentage on road receipts. 


SraTE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lixcoun, Nrés., January 4, 1892. 
Hon J. J. Carlin, County Attorney, Bassett, Neb. 

Dear Sir: Your letter of recent date received, and I note that you 
ask the opinion of this office as to whether or not the treasurer of a 
county should receive a percentage on the overseer’s receipts for labor 
on the road, when the receipt is presented as provided by law, and the 
county treasurer accepts it. The law provides that when this receipt 
is presented the county treasurer must accept it. See section 78, chap- 
ter 77, and sections 78 and 78a, chapter 78, Statutes 1889. After 
giving this question my attention, I am of the opinion that when the 
overseer’s receipt is tendered it is notice to the treasurer that certain 
things have been done and performed, and that the receipt is to be taken 
by the treasurer instead of cash. It is, in other words, notice that there 
is a certain amount of money not to be collected from the person pre- 
senting the receipt. The statute provides the treasurer is entitled to a 
certain percentage on the taxes collected. J am disposed to take the 
position, under the wording of our statutes, that the receipt is not cash, 
and that it simply shows the person entitled to present it is excused 
from paying the amount named in the receipt. My judgment is, there- 
fore, that the treasurer is not entitled to a percentage on road receipts, 
as suggested by you in yours of recent date. 

Your obedient servant, Geo. H. Hastinas, 
Attorney General. 


Chapter 50, Session Laws 1891, discretionary power of county treasurers. Law 
applies to all treasurers elected to office at the general election, 1891. 
STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
LINCOLN, January 5, 1892. 
Hon. 8S. W. Burnham, County Treasurer, City. 

Dear Srr: Your communication of recent date asking for the 
opinion of this office with reference to portions of chapter 50, Session 
Laws 1891, has been received. Replying to the same, I beg leave to 
say, first, section 10 of chapter 50, Session Laws 1891, provides that 
this act shall not apply and be in force until the expiration of the 
present term of the state treasurer and the expiration of the present 
term of the several county treasurers of the state. I am of the opin- 
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ion that the intention of the legislature was, and that, in fact, the law 
does not apply to the state treasurer until the expiration of the term 
of the incumbent of the office at the time of the passage of the act; 
that, on the other hand, it does not apply to the several county treas- 
urers of the state until the expiration of the term of office of the sev- 
eral county treasurers who were serving in the capacity of county 
treasurers at the time the act was passed, but that the act takes effect 
and applies to all county treasurers who are elected and assumed the 
duties of the office of county treasurers in the several counties of the 
state of Nebraska subsequent to the time when the act became a law- 
It therefore applies, in my judgment, to all county treasurers in the 
state who are assuming: the duties of the office, who were elected to the 
position at the last general election. 

Second—Section 6 provides that the county treasurer of each county 
in the state of Nebraska shall deposit in state or national banks of 
approved and responsible standing the amount of money belonging to 
the several current funds of the county treasurer. Section 7 says the 
amount paid for the privilege of keeping the funds on deposit shall be 
credited to the county, and there shall be separate accounts kept show- 
ing the amount and sums paid to the county. Section 8 provides 
that at the end of each and every month the parties holding the 
money must render to the treasurer a statement showing the several 
daily balances and the amounts of money of the county held by it dur- 
ing the month. Section 9 says that the making of profit by the county 
treasurer out of money in the county treasury belonging to the county 
shall be a felony. It further provides, as one of the duties of the 
county treasurer, that he make the best terms for the depositing of 
money belonging to the county consistent with safe keeping and 
prompt payment. It will be seen that sections 1 to 5 inclusive pro- 
vide for the duties of the state treasurer and for the manner of de- 
positing funds belonging to the state by him. Hence, I conclude that 
the county treasurer, under the law, is required to deposit all funds 
in the treasury belonging to the county in the county depository, and 
that it does not extend to and include a fund or funds which do not 
belong to the county.’ 

Third—Section 6 of the law provides that the money of the county 
is deposited subject to such regulations as are imposed by law, and the 
rules adopted by the county treasurer for holding and receiving such 
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deposits. Section 8 of the act provides that it is the duty of the county 
treasurer to use all reasonable and proper means to secure for the 
county the best terms for the depositing of the money belonging to 
the county consistent with the safe keeping and prompt payment of 
the funds of the county when demanded. I am of the opinion the 
county treasurer is vested by law with certain discretionary power, 
and so long as he does not abuse that discretionary power, he is per- 
mitted to deposit the money in accordance with his best judgment, 
provided, of course, he accepts nothing less than three per cent per 
annum. 

Trusting this fully answers the question you raise in your commu- 
nication, 

I remain your obedient servant, Gro. H. Hasrines, 
Attorney General. 


County clerk elected and who had assumed the duties of his office prior to date 
when section 13a, page 262, chapter 26, Session Laws 1891, took effect, does 
not have to report fees for making tax list. 

SraTE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lincoun, January 5, 1892. 

Hon. Geo. W. Roper, Indianola, Neb. 

DeARr Sir: Your letter of recent date is on file in this office, and 

I notice you request my opinion as to whether or not the county clerk 

must account for fees received as compensation for making tax lists 

for the year 1891, that is, clerks who were elected prior to January 1, 

1891, and whose term of office does not expire until Jannary, 1892, 

I respectfully call your attention to section 13a, page 262, chapter 26, 

Session Laws 1891. This section says all fees to be entered upon the 

fee book and accounted for. The act was approved April 3, 1891, 

and took effect August 1, 1891. Again, I call your attention to sec- 

tion 13a, page 477, chapter 28, Compiled Statutes 1889. The section 
is as follows: “All fees to be entered on fee book and accounted for, 
except fees for making tax list,” and, turning to the constitution of 
the state, I find section 16 of article 3 says the legislature shall not 
grant any extra compensation to any public officer, agent, servant, 
or contractor after the services shall have been rendered or the contract 
entered into, nor shall the compensation of any public officer be in- 
creased or diminished during his term of office. The county clerk is 
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a public officer. I therefore conclude that a county clerk who was 
elected and entered upon his term of office prior to the time section 
13a, chapter 26, Laws of 1891, took effect, does not have to account 
in his settlement with the commissioners or board of supervisors for 
fees received as compensation for making tax lists. 
Yours truly, Geo. H. Hastines, 
Attorney General. 


County superintendent should turn over all money received by him for examina- 
tions, etc., to county treasurer. From that fund he should draw on the county 
treasurer. 

STraTE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 

’ Lincoin, January 30, 1892. 
D. P. Wileox, Hsq., MePherson, Neb. 

Dear Sre: Replying to your favor of the 25th inst., permit me 
to say that the original subdivision 10 referred to by you was repealed 
in 1883, since which time the section as now found in the statutes has 
been enforced, and that alone. The only question submitted by you 
then is whether the money arising under section 3631 of subdivision 

10, chapter 44, Consolidated Statutes of 1891, should be held by the 

treasurer or by the superintendent of public instruction. I can see 

nothing in the statute that is clearly decisive on this point, except it 
should be section 3189, chapter 39, page 723, of the same statute, 
being section 91 of the statute referred to by you. The county treas- 
urer being the custodian of all the funds belonging to the county, and 
having given ample and sufficient bonds to guard against any loss 
that may occur to the county of such public funds, the better practice 
and the better way in my judgment would be for the county superin- 
tendent to turn over to the county treasurer all moneys received by 
him for such examinations or indorsements as is named in the statute. 

Then from that fund he could draw his warrant upon the treasurer. 

J am aware it would make more work for the treasurer, but at the 

same time the fund would be in the hands of the custodian of the 

people’s money. 
Yours respectfully, GEO. H. Hastinas, 
Attorney General. 
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De facto governor should draw salary. 


STaTE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lrycoun, February 3, 1892. 
Hon. T. H. Benton, Auditor Public Accounts. 

Dear Sir: I beg to acknowledge the receipt of your favor of this 
date concerning the matter of salary of the governor. Permit me in 
reply thereto to say that in my opinion you should continue to pay to 
Governor Thayer his salary so long as he continues in office. He is, 
and since May last has been, the de facto governor of this state. As 
such you should pay to him the salary of that office so long as that 
condition remains. 

I remain your obedient servant, Gro. H. HASsTrNas, 
Attorney General. 


County board cannot lawfully appoint a person to perform the duties required by 
law to be performed by the county attorney. , 
STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
LINcoLn, February 3, 1892. 
S. A. Fiske, Hsq., County Attorney, Elwood, Neb. 

DEAR Srr: Replying to your favor of the 1st inst., permit me to 
say that in the case of Brome v. Cuming County, reported in 47 N. 
W. Reporter, 1850, and decided by our supreme court on the 18th 
day of February, 1891, it was held that sec. 47 of chapter 18 of the 
Compiled Statutes, which provides for the appointment of a county 
attorney by the county board, was repealed by implication and that 
the county attorney is the law officer of the county. The county 
board cannot lawfully employ a county attorney to perform the 
duties required by law to be discharged by the county attorney and 
pay for such service out of the treasury of the county. I have quoted 
from the syllabus of the case, from which you will readily see the 
question you ask has been fully passed on. 

Your obedient servant, Gro. H. Hastines. 
Attorney General. 


118 REPORT OF THE 


Filing of certificates by physicians. 
STATE OF NEBRASKA, ATTORNEY GENERAL’sS OFFICE, 
LINCOLN, February 18, 1892. 
Hi. B. Loquest, M. D., Bayard, Neb. 

Dear Str: Your communication of the 15th inst. has been this 
day received. I note your request for the opinion of this office on 
the question as to whether or not a physician, duly registered under 
chapter 42, Consolidated Statutes 1891, with his certificate properly 
filed in the county wherein he resides, can practice medicine in an ad- 
joining county without first filing a certificate of registration in that 
county. 

Replying to you I beg leave to say that section 3287, page 738 of 
said statute provides for the filing with the State Board of Health cer- 
tain affidavits and the diploma of the person desiring the certificate. 
Section 3288 of the same says that if, upon investigation of said di- 
ploma and affidavits, the applicant shall be found to be entitled 
to practice, the board shall issue the certificate under seal, stating 
such fact. The applicant, before practicing, must file the certificate, 
or a copy of the same, in the office of the county clerk of the county 
in which he or she resides, or in which he or she intends to prac- 
tice. It is then the duty of the county clerk to file the certificate, 
and then record it in a book kept for that purpose. Section 3291 
sets forth that any person who shall have obtained a certificate pro- 
vided by this act, and shall remove to another county, shall, before 
entering upon the practice of his profession in such other county, 
cause said certificate to be filed and recorded in the office of the 
county clerk of the county to which he has removed. I am of 
the opinion the intention of the legislature was that the physician 
should file his certificate and have it recorded in the office of the 
county clerk of the county in which he has his office or resides. If 
this is done, and properly done, my judgment is the requirements of 
the law have been met. The physician having done this is entitled to 
practice in any county in the state where he may have a professional 
call. If, however, he should change his office or residence to another 
county, he would of necessity comply at once with the provisions of 
section 3291 above mentioned. | 

I remain yours truly, Gero. H. Hasrines. 
Attorney General. 
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Settlement with county treasurers. Fees due persons who performed duty and 
held the office under color of right. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lixcoun, February 19, 1891. 
Hon. T. H. Benton, Auditor of Public Accounts. 

Dear Sir: I beg to acknowledge the receipt of your favor of the 
18th inst., and replying thereto permit me to say that in my opinion 
you should credit to such officer as has performed the service such fees 
as he would under the statute be entitled, provided, of course, such 
fees were earned while he actually held such office and peformed the 
duties thereof under color and claim of right. The difference or 
claims made by the parties who claimed the office you are not to 
adjust. Your inquiry should be, who administered the affairs of the 
office of county treasurer of Greeley county during the period named, 
the amount of fees earned and now due during that term, and to such 
person who administered the affairs and performed the duties of such 
office under color and claim of right credit the amount found due. 
As between the individuals you are not called upon to pass, except as 
above stated. 

I remain, sir, your obedient servant, 
Gro. H. Hasrines, 
Attorney General. 


Daty of state oil inspector to pay moneys into state treasury for benefit of general 
fund. 


STATE OF NEBRASKA, ATTORNEY GENERAL’s OFFICE, 
Lixcoin, February 19, 1892. 
Louis Heimrod, Esq., State Inspector of Oils, City. 

Dear Sir: I beg to acknowledge the receipt of your favor of the 
18th inst. In reply thereto permit me to say that section 1996, page 
438, Consolidated Statutes of the state of Nebraska, provides as {fol- 
lows: 

“The state inspector shall receive an annual salary of two thousand 
($2,000) dollars. He shall also beallowed such further sum as he may 
actually and necessarily expend, whether for traveling expenses in- 
curred in the discharge of his duties, or for the proper prosecution of 
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any case of offense arising under the provisions of this act. Each 
deputy inspector shall be entitled to a salary, payable monthly, of not 
to exceed one hundred ($100) dollars per month, as herein provided. 
Each deputy inspector shall also be entitled to and allowed all actual 
and necessary expenses for railroad, stage, and steamboat fares in- 
curred in the discharge of his duties as such deputy inspector, and for 
such other sums of money as by the authority of the state inspector he 
may expend in the prosecutions for offenses arising under the provis- 
ions of this act. All salaries and expenses provided for in this act 
shall be paid by the state inspector out of the money received for in- 
spection of oil; Provided, That in case the amount of money received 
for such inspections according to the provisions of this act shall not 
be sufficient to pay the salaries and expenses of the state inspector and 
his deputies as provided herein, the amount of such deficiency shall be 
deducted from said salaries pro rata to each; Provided further, That 
in case the amount of moneys received for the inspection of oils ac- 
cording to the provisions of this act shall be in excess of he sum re- 
quired to pay the salaries and expenses of the state inspector and his 
deputies as provided hereinbefore, the amount of such excess shall be 
paid into the state treasury for the benefit of the general fund. The 
state inspector shall render to the state auditor a detailed account of 
all receipts and disbursements of his office, and shall also incorporate 
a copy of such report in his annual report to the governor.” 

You will observe that by the provisions of the statute it is made the 
duty of the state inspector of oils, in case the amount of moneys re- 
ceived for the inspection of oils shall be in excess of the sum required 
to pay the salaries and expenses of the state inspector and his deputies, 
to pay such excess into the state treasury, for the benefit of the general 
fund. I gather from your letter that Inspector Carnes had on hand, 
in excess of the sum required to pay the salaries and expenses of him- 
self and his deputies, on the first day of February, 1892, the sum of 
$505.99. It was his duty, therefore, to pay that money into the state 
treasury for the benefit of the general fund. ‘To state it another way, 
in the event he should turn over the money remaining in his hands at 
the close of his term of office, which was in excess of his salary and 
the salary of his several deputies, and which belonged to the state, to 
any other person than the state treasurer, I am free to say he and his 
hbondsmen would be liable to the state therefor. It is the duty of all 
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retiring officers to deliver over to their successors in office all books, 
papers, records, vouchers, furniture, etc., pertaining to said office. 
I remain, sir, your obedient servant, 
Gro. H. Hastines, 
Attorney General. 


Lien on personal property for taxes. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, © 
Lincoun, March 2, 1892. 
J. J. McIntosh, Sidney, Neb. 

Dear Sir: I have your esteemed favor of the 29th ult., and re- 
plying thereto permit me to say that the several questions you have 
asked me you should lay before your county attorney, whose duty it 
is, without fee or reward, to give opinions and advice to the board of 
county commissioners and the several officers of their respective coun- 
ties, when requested so to do by said officers. (See section 3108, page 
712, Consolidated Statutes of Nebraska.) I am left without any au- 
thority in the premises whatever, except to advise the county attorney. 
I have given the subject considerable attention, and I find that section 
4038 of the Consolidated Statutes became a law in this state in 1879. 
(See section 139, page 332, Session Laws 1879.) Notwithstanding 
that section has been on the statute book from 1879 to the present 
time, not a single case has ever been adjudicated arising therefrom. 
Hence, the only guide we have in placing a construction upon the sec- 
tion would be the reading of the section itself. I can find no instance 
in the entire state where an attempt ever has been made to force a 
specific lien against personal property that has changed hands and is 
in the hands of a third party, and an innocent holder. 

It was held in 16 Neb., 268, and in 8 Neb., 18, that prior to the 
passage of the act of 1879, above referred to, there was no lien for 
taxes upon personal property. If you give to the words of the stat- 
ute their full and commonly accepted meaning, then you will have a 
lien on personal property of the person assessed from and after the 
time the books are received by the collector, which is a vague, uncer- 
tain, and indefinite time. Hence it would be absolutely impossible for 
a person to ascertain when he bought personal property from another 
whether the taxes assessed thereon was a lien or not, besides I am 
thoroughly convinced that no other or greater lien attaches to any 
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specified article of personal property than arises from the assessment 
of tax upon that specified article. 

You had better place this communication before your county attor- 
ney. He will be as willing. and anxious to serve you as you will-be 
to have him, and take his advice concerning your proposed action. 
Your distress warrant, a copy of which you sent me, is in good form, 
and if a levy upon the property can be obtained, which I seriously 
doubt, it can be sustained under this warrant. Cheyenne county can 
probably definitely settle this question, or the court of last resort for 
the entire state, and it might be well so to do. 

Yours truly, GEO. H. HastineGs, 
Attorney General. 


Voting bonds by city of second class. 


SraTE oF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lixcouy, March 8, 1892. 
W. 8S. Prickett, Fairfield, Neb. 

Dear Sir: Your favor of the 7th inst. has been received and con- 
tents noted. You will find under municipal corporations, cities of 
second class, 1,000 to 5,000 inhabitants, under section 2859, that cit- 
ies of the second class in their corporate capacity are authorized and 
empowered to enact ordinances for the following purposes, in addition 
to the other powers granted in this section: Subdivision 8 provides for 
the erection and government of any useful or necessary buildings for 
the use of the city. Subdivision 26 provides for the construction and 
keeping in repair all drains, sewers, and cess pools, to regulate the use 
thereof. You will concede if the city has a right to vote bonds under 
subdivision 26 of section 2859, then they would also have a right, if the 
necessity existed to vote bonds under subdivision 8 of section 2859, but 
you will find in 35 N. W., 941, or in 22 Neb., 620, State of Nebraska, 
ex rel, City of Norfolk, v. H. A. Babcock, Auditor of Public Accounts, 
the court of last resort has held that cities of the second class have 
power to vote bonds under this section. Your attention is also called 
to the Bank of Chillicothe v. The Town of Chillicothe, 7 Ohio state, 
354; 10 N. E. R. (New York), 426; 7 Wisconsin, 688; 21 Kansas, 
653, and the cases cited on page 615 of vol. 22 Nebraska. 

J remain yours very truly, Geo. H. Hastines, 
Attorney General, 
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Soldier in regular army not an elector in Nebraska. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE. 
Lixcoun, March 16, 1892. 
W. E. Alexander, Esq., Crawford, Neb. 

DEAR Sir: Replying to your favor of the 1dth inst., permit me to 
say that section 1584 of the Consolidated Statutes of the state of 
Nebraska, page 359, provides as follows: ‘ Every male person of the 
age of twenty-one years and upwards, belonging to either of the fol- 
lowing classes, who shall have resided in the state six months, in the 
county forty days, and in the precinct, township, or ward ten days, shall 
be an elector: First—Citizens of the United States. Second—Per- 
sons of foreign birth who shall have declared their intention to be- 
come citizens conformably to the laws of the United States on the 
subject of naturalization at least thirty days prior to an election.” 
While section 1586 of the same page provides as follows: ‘ No sol 
dier, seaman, or marine in the army and navy of the United States 
shall be deemed a resident of the state in consequence of being stationed 
therein.” ‘Therefore, [ would say that a soldier, seaman, or marine 
in the army and navy of the United States is not an elector. 

Yours truly, Gro. H. Hastings, 
Attorney General. 


Constructing and maintaining fish-way. 
STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE. 
Lincoun, March 30, 1892. 
J. G. Parish, Esq., Cedar Rapids, Neb. 

Dear Sir: I have your favor of the 25th inst., concerning the 
opening of a fish-way at the mill-dam at Fullerton, across the Cedar 
river. I have referred the same to Mr. B. E. B. Kennedy, chairman 
of the Fish Commission, at Omaha, Neb. If you will read section 
5669;of the Consolidated Statutes, you will discover that it is unlaw~ 
ful to so construct a dam across any river, creek, or stream, except 
private or artificial ponds, so as to obstruct the passage of fish, and 
it makes no difference whether the dam is made by a person, associa- 
tion, or corporation. Any dam across any stream of water that does 
not have at all times a substantial and suitable fish-way, whereby all 
fish passing along the stream can readily pass over or around the dam, 
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ismadea misdemeanor. This fish-way, however, is to be constructed so 
as to meet the approval of the Fish Commission. Any person violating 
that provision of the statute shall, upon conviction, be fined not less 
than $25, or imprisonment in the county jail not less than ten days. 
Then, if you will turn to section 2107 of the same statute you will 
discover that it is made the duty of your county attorney to appear 
before any magistrate and prosecute all complaints made in behalf of 
the state, in which such magistrate shal! have jurisdiction ; so, in order 
that you may have your fish-way speedily built, you or some other 
person should, without delay, filea complaint against the person, com- 
pany, or corporation who maintained the dam without the fish-way, 
charging the offense in the language of the statute, then notify your 
county attorney, who must under his oath appear and prosecute. I 
have referred your petition and letter to Mr. Kennedy, for the reason 
that when the fish-way has been built, he or some other member of 
the commission must inspect it, and if properly constructed so as to 
serve the purpose for which it was made, approve it; otherwise not. 
One or two such prosecutions as I have indicated will very soon 
obviate the difficulty of which youcomplain. You will discover it is 
not made a part of the duties of this office to prosecute these cases, 
but I have taken pleasure in placing these facts before you. 
Yours truly, EO. H. HASTINGS, 
Attorney General. 


‘Compensation of county commissioner. 


STaTE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 


Lincoun, March 31, 1892. 
Dr, C. G. Barnes, Albion, Neb. 


Dear Sir: Your favor of the 26th inst. is at hand. Strictly 
speaking, your inquiry should have been directed to your county at- 
torney (see section 3108, Consolidated Statutes), but as the question 
you raise is one of general interest throughout the state, I have taken 
some pains to examine the question, and will give you my conclusions. 
Under the act of April 9, 1891, section 22 of chapter 28 of the Com- 
piled Statutes of 1887 is repealed. This section is section 3027 of 
the Consolidated Statutes, compilation of 1891, and provides as fol- 
lows: “County commissioners shall each be allowed, for the time they 
shall be necessarily employed in the duties of their office, the sum of $3 
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per day and five cents per mile, to be paid out of the general county fund ; 
Provided, however, That in counties having over 70,000 inhabitants, 
county commissioners shall each be allowed a salary of $1,800 per 
annum as compensation for their services.” The title of the act of 
April 9, 1891, reads as follows: “An act to amend sections 53, 54, and 
59 of article 1 of chapter 18 of the Compiled Statutes of Nebraska 
tor the year 1887, and to repeal said sections.” While section 3 of 
the act provides as follows: ‘That sections 53, 54, and 59 of article 1 
of chapter 18, and section 21 of chapter 28, and all other laws con- 
flicting with this act, be and the same are hereby repealed.” 

Section 11, article 3, of the constitution of this state, under the head 
of “Legislative,” provides as follows: “No bill shall contain more 
than one subject, and the same shall be clearly expressed in its title.’ 
You will observe that the section above quoted relates to fees of 
county commissioners, which, by section 3 of the act of April 9, 1891, 
is attempted to be repealed, is not mentioned or alluded to in the title 
of the bill. I therefore conclude, so far as section 3027 of the Con- 
solidated Statutes is concerned, the act of April 9, 1891, is unconsti- 
tutional and void. The interpolation of section 3 attempting to re- 
peal that section was evidently a mistake, and not intended by the 
party who drew the original bill. 

I remain, sir, your obedient servant, Gro. H. Hastines, 
Attorney General. 


Employment of deputy by county clerk. 


SraTE oF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lixcoun, April 1, 1892. 
William Boynton, Esq., Sidney, Neb. 

DEAR Srr: I have your favor of the 28th ult. concerning the sal- 
ary of county commisssoners, also of the employment of the deputy 
in the office of your county clerk. To your first question I answer 
that I have heretofore held that the act of April 9, 1891, repealing 
section 22 of chapter 28 of the Compiled Statutes, is unconstitutional 
and void, by reason of the fact that the title of the bill does not in any 
way mention or allude to the repealing of section 22, while the con- 
stitution provides that the subject of each bill must appear in its title. 

As to the matter of the employment of a deputy for your county 
clerk, please turn to section 3043, Consolidated Statutes of Nebraska, 
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page 701, and you will discover that it is therein provided that no 
deputy of the county clerk shall be appointed, unless the board of 
county commissioners shall find the same to be necessary, and that the 
board of county commissioners shall in all cases prescribe the number 
of deputies and assistants, the time for which they may be employed, 
and the compensation they are to receive. 
Yours very truly, Geo. H. Hastinas, 
Attorney General. 


Proclamation of governor as to importation of cattle into Nebraska. 


STATE OF NEBRASKA, ATTORNEY GENERAL'S OFFICE, 
Linconn, April 30, 1892. 
fon, James EF. Boyd, Governor of Nebraska. 

Str: Replying to your favor of recent date concerning an inquiry 
made by Mr. W. N. Babcock, general manager of the Union Stock 
Yards Company, of Omaha, Neb., as to paragraph 9 of the regula- 
tions covering the importation of cattle into this state from localities 
scheduled by your proclamation of the 23d day of March, 1892, per- 
mit me to say that I have carefully examined the statutes of this 
state, and I find therein no provisions whatever governing the matter 
of disposing of animals coming into this state, in violation of the 
proclamation above referred to. In the absence of such a statute gov- 
erning these cases, such reasonable rules should be adopted as will pro- 
tect, so far as possible, the interest of our shippers, stock raisers and 
owners generally, as well as the owners of such animals as come into 
our state in violation of such proclamation, in the event such viola- 
tion should occur, which is hardly probable. 


I remain, sir, your obedient servant, 
Geo. H. Hastinas, 


Attorney General. 


Legislative district with which Boyd county is entitled to vote in 1892. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
LLInconn, May 38, 1892. 
W. D. Mathews, Esq., O’ Neill, Neb. 
Dear Sir: I have yours of the 2d inst. concerning the matter of 
the county of Boyd, and have given the same considerable examina- 
‘tion. During the session of the legislature of 1891 a bill was intro- 
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duced and considered, reapportioning the state of Nebraska into 
senatorial and representative districts. This bill, for some reason 
best known to the legislature, failed to become a law. Section 2, arti- 
cle 3, of the constitution provides that at its first regular session after 
each enumeration, and also after such enumeration made by the 
authority of the United States, but at no other time, the legislature 
shall apportion the senators and representatives according to the num- 
ber of inhabitants, etc. The last session of the legislature was the 
_first regular session after the enumeration made by the United States, 
and the apportionment should of course, under the constitution, then 
have been made, There has been no amendment to the apportion- 
ment of the members of the legislature since 1887. By turning to 
that law, you will discover that the territory now occupied by Boyd 
county, that is, the territory lying north of Holt county, and south of 
the Dakota line in the state of Nebraska, is not placed in any repre- 
sentative district. It is, however, a part of senatorial district number 
13. Why this has been left in this condition I am wholly unable to 
say, yet such is the fact. 

In the case of the State v. Van Duyn, 24 Neb., 586, it was held 
that the legislature cannot deprive the population of a county of rep- 
resentation in the legislature. Therefore, where, in an apportionment 
act, a county is omitted, it will retain its representation under the 
preceding act. 

If Boyd county, or rather the territory now known as Boyd county, 
was ever attached to any representative district, under that opinion of 
our supreme court it will maintain its position. 

Yours very truly, Geo. H. Hastrxas, 
Attorney General. 


Appointment of clerk by trustees of village. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lincoun, May 7, 1892. 

A, A. Kearney, County Attorney, Stanton, Neb. 

Dear Sir: Replying to yours of the 4th inst. I desire to say that 
I have examined the statutes concerning the question you raise, and 
find that the corporate power and duties of every village are vested in 
a board of trustees, to consist of five members; that the village board 
of trustees shall appoint a village clerk, treasurer, attorney, etc., and 
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each shall hold his office for one year, unless sooner removed. I find 
no prohibition of the statute which will prevent one of the trustees 
acting as clerk, but if that was done, the same permission might ex- 
tend to the marshal, overseer of streets, attorney, treasurer, and clerk, 
so that one man would fill all of these offices as well as trustee. This 
evidently was not the intention of the law. Unquestionably the in- 
tention of the legislature was that a separate and different individual 
should hold each of the positions above named. In view of the fact 
that your village board is about to issue water bonds, I would deem it 
advisable that your village board appoint a clerk, who shall be other 
than one of the members of the board of trustees. 
Yours truly, Gero. H. Hasrines, 
Attorney General. 


Registration of voters. 


SraTe OF NEBRASKA, ATTORNEY GENERAL'S OFFICE, 
Liycotn, May 24, 1892. 
H.C. MeMaker, Esq., Plattsmouth, Neb. 

Dear Sir: Your favor of May 20th has been received and con- 
tents noted. I see you request the opinion of this office as to what 
section or sections of the statutes of this state govern the registration 
of voters. Replying I beg leave to say that section 1, article 7, Con- 
stitution of Nebraska, says: ‘‘Every male person of the age of 
twenty-one years or upwards, belonging to either of the following 
classes, who shall have resided in the state six months, and in the 
county, precinct, or ward for the term provided by law, shall be an 
elector: First—Citizens of the United States. Second—Foreigners 
of foreign birth who shall have declared their intention of becoming 
citizens conformably tu the laws of the United States on the subject 
of naturalization at least thirty days prior to an election.” Section 
1584, Consolidated Statutes of Nebraska 1891, is as follows: “ Every 
male person of the age of twenty-one years or upwards, belonging to 
either of the following classes, who shall have resided in the state six 
months, in the county forty days, and in the township, precinct, or 
ward ten days, shall be an elector: First—Citizens of the United 
States. Second—Persons of foreign birth who shall have declared 
their intention to become citizens conformably to the laws of the United 
States on the subject of naturalization at least thirty days prior to an 
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election.” In section 1703 of same volume will be found the form 
for general registration. J am of the opinion that registration for 
general election should be conducted under the law as laid down in 
section 1, article 7, Constitution, and section 1584 of Statutes 1891. 
Your obedient servant, Gro. H. Hastrnas, 
Attorney General. 


Druggist’s permit to sell liquors does not allow selling liquors except for the pur- 
poses expressed in the permit. 
STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lincoun, May 31, 1892. 
S. W. Birch, Esq., Harvard, Neb. 

Dear Sire: I have yours of the 26th instant, concerning the mat- 
ter of the license law in connection with druggists. The question of 
the sale of liquors by druggists has twice been before our supreme 
court. First, in the case of Brown v. State, 9 Neb., 189, and next in 
the case of Warrick v. Rounds, 17 Neb., 411. In each case it was 
held that the statutes known as the Slocum law compreliends all per- 
sons whomsoever, no matter what their particular calling or business 
might be, and applies to the druggist just as clearly as it does to the- 
keeper of a boarding house, a saloon, a restaurant, or a hotel, and 
makes no exception in favor of a man who happens to sell drugs. 
The liquor law cannot be evaded by a druggist any more than by a 
blacksmith. In one of the cases which I have referred to you the 
court says a druggist without a permit is absolutely prohibited from 
selling liquor upon any pretext, and the druggist with a permit is 
equally prohibited, except in the best of faith and strictly for the pur- 
poses specified in the act. In view of these decisions I would hold 
that a druggist without a permit is absolutely prohibited from selling 
liquors, even upon a prescription by a physician. I do not, however, 
believe that the sale of a medicine, which is purely a medicine, and is 
not, and cannot be, used as a beverage or drink, even though alcohol 
should enter into its compounding to some slight degree, would be a 
violation, but no substance can be sold by a druggist under his permit, 
or otherwise, which can be used as a beverage which has alcohol for its 
base. 

I remain yours truly, Gro. H. Hastines, 
Attorney General. 
9 
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Board of equalization of city of first class having less than 25,000 inhabitants. , 


. Sratre oF Nespraska, ATTORNEY GENERAL’S OFFICE, 
LINcoun, June 2, 1892. 
C. C. Rittenhouse, Mayor, Hastings, Neb. 

DEAR Sir: Replying to yours of the 28th ult., permit me to say I 
have given the same an examination, and from that examination con- 
elude that a city of the first class having less than 25,000 inhabitants, 
so far as the equalization of assessments is concerned, is governed 
entirely by the provision of section 2635, Consolidated Statutes, page 
591. Such I believe to be the fair construction of the statutes cited 
by you. Undoubtedly it was the intention of the legislature, in cases 
of cities of the first class, to make the taxing powers separate and dis- 
tinct, and that the equalizing proceedings should also be separate and 
distinct. You will notice that by the provisions of the section above 
referred to that the city council has the power to act as a board of 
equalization for the city, to equalize all assessments and correct all 
errors, and to supply any omissions, and that they have the same 
power as county commissioners have in similar cases; that is, so far 
as the limits of the city extend, and no further. 

Yours truly, | Gro. H. Hastings, 
Attorney General. 


SratE OF NEBRASKA, ATTORNEY GENERAL'S OFFICE, 
Linco.n, June 14, 1892. 
IIon. James 2. Boyd, Governor of Nebraska. 

Dear Sir: Ihave the honor to acknowledge the receipt of your 
tavor of this date concerning the appearance of a contagious, incurable 
disease among horses in the northern part of the state. Replying 
thereto permit me to say that the act of March 31, 1887, entitled 
‘An act to amend an act entitled ‘An act concerning the care of, and 
to prevent the spread of, contagious and infectious diseases among do- 
mestic animals, to provide for the appointment of a live stock sanitary 
commission and state veterinary surgeon, defining their powers and 
duties and regulating their compensation,’ approved March 5, 1885, 
and to repeal said act,” still remains on our statute books unrepealed. 
As you are aware, “‘ No money can be drawn from the treasury except 
in pursuanee of a specific appropriation made by law.” ‘The legisla- 
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ture failed to make any appropriation whatever for the purpose of 
giving vitality to that law, or to carry the same into effect. So that 
you have at your command no fund from which there can be drawn 
any money to pay either the state veterinarian or the live stock 
agents, should any be appointed, their salary, traveling expenses, or 
per diem. I conclude, therefore, that under the law you have the 
authority to employ four agents, one of whom shall be a competent 
and skilled veterinary surgeon, who shall be a graduate of some col- 
lege of veterinary surgery, and shall be known as the live stock agents 
of the state of Nebraska, but no warrant can be drawn to pay them 
for their time or traveling expenses. 

Section 150 of the act above referred to gives you full power to is- 
sue your proclamation, proclaiming the boundary of such quarantine, 
as you shall find from the facts in the case may be necessary, together 
with the orders, rules, and regulations necessary to carry the same into 
effect. 

Section 160 of the same act gives you power to prohibit by proclama- 
tion the transportation of any live stock into this state from any local- 
ity, when you shall have good reason to believe that any dangerous, 
contagious, or infectious disease has become epizootic among such live 
stock in such locality, except under such rules and regulations as may 
be prescribed by such live stock agents. 

I remain, sir, your obedient servant, 
Gro. H. Hastings, 
Attorney General. 


County clerk can make abstracts, and the fees charged for making the same need 
not be reported’as part of the fees of the office. 
STaTE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Laincoun, June 17, 1892. 
D, A, Williams, Esq., County Attorney, Neligh, Neb. 

Dear Str: Yours of June 16th has been received and noted. 

You say, first, “Can a county clerk make abstracts under any cir- 
cumstances without reporting the same as fees?” My opinion is that 
if a clerk should take an abstract as a clerk in his official capacity he 
would be called upon to report any charges made for making the 
same as a part of his fees. If, on the other hand, he makes an ab- 
stract, and, in so doing, acts other than in his official capacity, there 
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certainly would be no reason why thie fees charged for the work should 
be a part of the fees reported as county clerk. 

Second, you ask, ‘‘Can the deputy clerk do so, provided he gives 
the bond and does the work outside of office hours?” In the second 
instance you seem to make a case wherein the deputy clerk acts other 
than in his official capacity. There is no doubt but what if he com- 
plies with the law and is working outside of office hours, and other 
than in his capacity as deputy clerk, he is then acting as an abstracter, 
and there would be no reason why the fees should be included in the 
fees of the county clerk. 

Your obedient servant, Gero. H. HAstines, 
Attorney General. 


Equalization of taxes. Method of procedure. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
LINCOLN, June 25, 1892. 
Louis k. Hunter, Esq., Beemer, Neb. 

Dear Sir: I have your favor of the 24th inst., concerning the 
matter of the equalization of taxes in your county. Although you 
did not name it, I took it for granted that the town board, together 
with the assessor, met on the first Monday of June for the purpose of 
reviewing the assessment of property in Beemer township. On the 
application of any person considering himself aggrieved, or who shall 
complain that the property of any other person has been assessed too 
low, that board, that is to say, the town board, should review the as- 
sessment and correct the same, as should to such board appear just. 
Such board should not consider, however, any complaint that another 
person had been assessed too low until such person, or his agent, had 
been duly notified, if such person or agent was a resident of your 
county. (See section 3960, page 854, Consolidated Statutes.) Again, 
commencing on the first Tuesday after the second Monday in June, 
the county board, that is the board of supervisors, shall hold a ses- 
sion of not less than three nor more than thirty days, at which ses- 
sion they shall consider complaints of any person who considers-him- . 
self aggrieved by having his property assessed too high, or some other 
person’s property assessed too low, but complaint must first be made 
in order to give said county board jurisdiction to the town board. 
(See. section 3968, page 856, of the Consolidated Statutes.) In the 
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event that a county board takes into consideration complaints of per- 
sons who feels themselves aggrieved, such persons not having appeared 
before their own town board as provided for by the statute, such action 
of the county board is without jurisdiction, null, and void. It has been 
held by our supreme court that the power of the county board to 
equalize assessments, or grant any manner of relief against wrongful 
assessment, except to refund illegal taxes paid under protest, can be 
exercise! only while sitting as a board of equalization. After the 
board of equalization for a given year has adjourned sine die, their 
power of authority and jurisdiction is ended, and it is their duty 
forthwith to make the assessment as provided for in section 3968. 
Yours truly, Gro. H. Hastinas, 
Attorney General. 


‘Contest, officer village school district. Remedy, quo warranto. 


STaTE oF NEBRASKA, ATTORNEY GENERAL'S OFFICE, 
Lrncoun, June 30, 1892. 
Hon. John C. Watson, Nebraska City, Neb. 

Dear Str: Your favor of June 29th has been received and contents 
noted. As I understand it, the question you raise is as to what court 
has jurisdiction to try and determine contest proceedings in case of 
officers elected in a village school district. After having examined the 
statute as carefully as limited time would permit, I conclude that sec- 
tion 1653, page 370, Consolidated Statutes of Nebraska, does not ap- 
ply, and that county court would not have jurisdiction. I do not find 
any statutory provision for such a contest, and I am inclined to the 
opinion, in the absence of a statute providing for such proceeding, the 
remedy would be by quo warranto. 

I remain your obedient servant, Geo. H. Hasrines, 
Attorney General. 


Power of the governor to remit fines. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
LincoL.y, July 22, 1892. 
Hon. James E. Boyd, Governor of Nebraska, Lincoln, Neb. 
DEAR Srr: Section 6197 Consolidated Statutes of Nebraska, page 
1224, provides as follows: “The Governor shall have power to grant 
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reprieves, commutations, and pardons, after conviction, for all offenses 
except treason, and to remit fines and forfeitures upon such conditions 
and with such restrictions and limitations as he may think proper,” etc. 
In my opinion, therefore, in a case where a fine has been imposed upon 
a person, your power to remit that fine has not been abrogated, even 
though the person against whom the fine was assessed has replevied 
the same under the provisions of section 6156 of the Consolidated 
Statutes. 7 
I remain your obedient servant, Gro. H. Hastinas, 
Attorney General. 


Taxing costs in case of misdemeanor and felony. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lincotn, August 16, 1892. 
Hon. J. D Graves, County Attorney, Benkleman, Neb. 

Dear Str: Your letter of recent date has been received and con- 
tents noted. Replying to the same permit me to say, first, after ex- 
amining the statutes carefully, Iam of the opinion the suggestion you 
make, viz., that the degree of the offense charged under section 3490 
determines whether or not the costs are to fall under section 6172 or 
section 6167: If the charge is one which requires the defendant to 
keep the peace, or if the offense is a misdemeanor, then the costs 
would come under No. 6172. If the charge was felony, the costs 
would come under No. 6167. 

Second—I am inclined to the opinion that for surveying county 
roads, the surveyor is entitled to $5 per day. The $1 per day above 
that named in first paragraph is not in lieu of ten cents per mile, nor 
for necessary assistance. It is claimed by surveyors that the service 
rendered is more onerous. This is the only reason there seems to be 
for the increase of compensation. 

TI remain your obedient servant, Gro. H. Hastinas, 
Attorney General. 
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All grain going into a public warehouse is subject to inspection. If the grain be- 
longs to party owning warehouse, it must be inspected as other grain. 
STaTE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
LINCOLN, September 2, 1892. 
Hon. J. N. Koontz, Secretary Board of Transportation. 

Dear Sir: Your favor of recent date inquiring as to whether or 
not all grain going into a public warehouse is subject to inspection and 
weight under the law of this state has been received and noted. I note 
also what has been said with reference to the action of those who are 
operating warehouses of Class A, under a license issued by the Board 
of Transportation. I beg leave to call your attention to the following : 
Section 9 of the law says that it shall be the duty of any warehouse- 
man of Classes A and B to receive for storage or shipment any 
grain that may be tendered to him in the usual manner in which ware- 
houses are accustomed to receive the same in ordinary and usual course 
of business, not making any discrimination between persons desiring 
to avail themselves of warehouse facilities, and in the case of every 
warehouseman of Class A such grain in all cases shall be inspected 
and stored with grain of similar grade received at the same time as 
near as may be. Section 2, or rather paragraph 2, under section 16u 
says it shall be the duty of the chief inspector of grain to have a 
general supervision of inspection of grain as required by this act or 
laws of this state, under the advice and immediate direction of the 
Board of Transportation. Under the law regulating these warehouses, 
Iam constrained to believe that the parties you mention are prohibited 
from taking in grain of their own into this public warehouse unless it 
has been properly inspected in the same manner as other grain. 

I remain your obedient servant, Gro. H. Hastinas, 
Attorney General. 


No inducement should be offered to prevail upon voters to vote for one place and 
against another in case of relocating county seat of a county. 
STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
LincoLn, September 5, 1892. 

‘Hon, Atlee Hart, Dakota City, Neb. 

Dear Sir: Your favor of recent date has been received and con- 
tents noted. I have examined your statement of facts with reference 
to the proposition made by South Sioux City in connection with the 
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petition for and the election to relocate the county seat of Dakota 
~ county, Nebraska. 

The question you raise can only be settled by a court of competent 
jurisdiction. There are questions that cannot properly be raised in 
this office, and can be determined only by the decree of the court. 
The court of last resort holds that all proceedings under the commis- 
sioners’ call for an election are void; that the offer of South Sioux 
City is in the nature of a bribe. (See Ayers et al. v. Moan et al., 51 
N. W., 830.) 

I am constrained to believe a court of equity would be slow to 
grant to the parties who have deeded without condition the lots you 
name, and have given the $15,000 as an inducement to relocate the 
county seat. The title is now in the county, and if the supreme court 
holds that the offer of South Sioux City was and is in the nature of a 
bribe, then the court holds, by inference if nothing more, that the 
party or parties offering the inducement were guilty of bribery. 

Again, the county commissioners allowed the warranty deed to be 
recorded. They took the $15,000 and let the contract for a court 
house. The commissioners undoubtedly intended to accept for the 
county they represented the inducement offered by South Sioux City 
and its citizens. I seriously doubt whether the court would hear 
South Sioux City and its citizens raise a question as to the considera- 
tion for the property, the title of which is now in Dakota county. 

Your obedient servant, Gro. H. Hastines, 
Attorney General. 


Where a vacancy occurs in the office of justice of the peace the dockets should be 
placed in the hands of the nearest justice, who shall issue executions, etc. 
SraTE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 

LINCOLN, September 12, 1892. 
W. I. Mathews, Esq., County Attorney, Hyannis, Neb. 

DeEaR Sir: Yours of the 26th ult. was mislaid, hence the delay in 
answering the same. If I understand your question, it was where 
there was a vacancy in the office of justice of the peace, what became 
of his record, docket, papers, etc., and who issued executions on judg- 
ments he had rendered? Permit me to call your attention to sections 
5561, 5562, and 5563, by an examination of which you will discover 
that if the office becomes vacant by death, removal, or otherwise, the 
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docket and papers in possession of the justice of the peace must be 
deposited with the nearest justice in the county, there to be kept until 
a successor be chosen and qualified, then to be delivered over to such 
successor on request. Such justice to whom the docket of another 
has been deposited is authorized, while having such docket in his pos- 
session, to issue execution on any judgment, to take bail, make trans- 
cripts, and, in short, in all cases to proceed in the same manner as 
though the docket was his own. Now in your case the dockets of the 
justice of the peace whose office remains vacant in your town must be 
delivered to the nearest justice of the peace in your county, if you 
have one in your county. IEf there is no justice of the peace in your 
county, then of course there is no one to whom the dockets can be de- 
livered, until such time as one can be created there by appointment 
or by election, but as you are entitled to two justices of the peace for 
each precinct, I presume you have several justices in your county. 
You should, as the responsible law officer of your county, see to it 
that these dockets are delivered to the nearest justice of the peace, that 
no injustice may be done any of your citizens. 
Yours very truly, Geo. H. Hastines, 
Attorney General. 


Specific appropriation to pay claims. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
LINcoun, September 13, 1892. 
Geo, E. Bowerman, Deputy Auditor Public Accounts, Lincoln, Neb. 
Dear Sir: I beg to acknowledge the receipt of your favor under 
date of the 10th instant. Replying thereto permit me to say that 
section 22, article 3, of the constitution of the state of Nebraska pro- 
vides, among other things, that no money shall be drawn from the 
treasury except in pursuance of a specific appropriation made by law. 
A full answer to your question then is, has the legislature made a 
specific appropriation for the payment of this and other claims upon 
the state of a similar character? If it has, then, from the appropria- 
tion so made, the claim of Mr. Harrison, sheriff of Washington 
county, can be paid from such appropriation; otherwise not. 
By turning to the appropriation bill passed by the legislature of 
1891 you will find, among other things, the following items: Fugitives 
from justice, officers’ fees, etc., including claims outstanding, $40,000. 
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Mr. Harrison is an officer. His bill is for ofticer’s fees, for services 
rendered the state in the case of a state prisoner, after the conviction 
and sentence of such prisoner to the state penitentiary, and on the order 
of our supreme court. 2 

I am of the opinion, therefore, you should first satisfy yourself of 
the justice of the bill of Mr. Harrison, and of the correctness of each 
and every item thereon. When so satisfied, the samecan be paid from 
the appropriation above quoted. 
I remain, sir, your obedient servant, 

Gero. H. Hasrinas, 
Attorney General. 


Election proclamation published in two newspapers. Expense paid out of contin- 
gent expense fund. 
SraTe OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lincoxn, October 3, 1892. 

Hon. James E. Boyd, Governor of Nebraska. 

DEAR Sir: Yours of September 30th has this day been received. 
I note you desire to know if there is any authority in law for giving 
newspapers the annual proclamation of election to publish, and for the 
payment from the state treasury of the cost of such publication. I 
beg leave to say, in reply, that I find no authority in law for the pay- 
ment from the treasury of the state of the item you mention. Section 
1592 of Cobbey’s Consolidated Statutes provides that thirty days pre- 
vious to any election the Governor shall issue his proclamation desig- 
nating all offices to be filled, and that a copy of said proclamation 
shall be transmitted by mail to the county clerk of each county. I 
find, upon examination, that said proclamation has usually been caused 
to be published by the Goveruor in not less than two newspapers of 
state circulation. The expense incident to such publication I find has 
been met from the contingent expense fund set apart by the legisla- 
ture, for the Governor’s office. 

I beg leave to remain your obedient servant, 
Geo. H. Hastines, 
attorney General. 
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Manner of printing amendments to constitution on ballots. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 


LIncoLn, October 15, 1892. 
Hon. James E. Boyd, Governor. 


Dear Str: Your favor under date of October 10th has been re- 
ceived and contents noted. Replying to the same permit me to say 
that, upon examination, I am constrained to the opinion that there 
should be on the ballot to be printed for the general election to take 
place November 8 the following, with reference to the amendments to 
the constitution of the state to be submitted to the electors: 

“For the proposed amendment to the constitution relating to 
executive officers.” 

“Against the proposed amendment to the constitution relating to. 
executive officers.” 

“For the proposed amendment to the constitution relating to the 
permanent school funds.” 

“Against said proposed amendment to the constitution relating to 
permanent school funds.” 

T remain your obedient servant, Gro. H. Hasrines, 
Attorney General. 


Nebraska not entitled to any additional representation in congress until March 4, 
1893. : 
SraTe oF NEBRASKA, ATTORNEY GENERAL'S OFFICE, 
. LINCOLN, October 17, 1892. 
Hon. James E. Boyd, Governor of Nebraska. 

Dear Sir: I have the honor to acknowledge the receipt of your 
communication of this date in which you ask for my opinion as to 
whether or not the three additional representatives in congress to which 
the state of Nebraska will be entitled after the 3d of March, 1893, 
will be entitled to their seats for the remainder of the present session of 
congress. If you will turn to chapter 116 of the Statutes of the United 
States, passed by the second session of the Fifty-first congress, page 
735, you will find that the act making an apportionment of representa- 
tives in congress among several states under the 11th session provides 
that after the 3d of March, 1893, the house of representatives shall 
be composed of 356 members, to be apportioned among the several 
states as follows: * * * Nebraska, six.” * * * Section 3 
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of the act provides the manner of electing the representatives and the 
division of the several states into congressional districts. Section 4 
provides for the election of the representatives in excess of the dis- 
tricts already. made by the states at large until such time as the legis- 
lature of such state reapportions the same into the congressional dis- 
tricts. JI am of the opinion, therefore, that Nebraska will not be 
entitled to any additional representatives in congress than those which 
she already has until after the 3d of March, 1893. 
I remain, sir, your obedient servant, 
Gro. H. HaAstines, 
Attorney General. 


Woman can hold the office of county attorney. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
LINCOLN, October 26, 1892. 
Miss Effleda EH. Wright, Attorney at Law, Scotia, Neb. 

Dear Mapam: I have your favor of the 22d instant. I have 
given the subject a hasty investigation and have arrived at the conclu- 
sion that a woman otherwise qualified and competent is not prohibited 
on account of her sex from holding the office of county attorney. It 
has been held for along time that a woman can be admitted to practice 
as an attorney, not only in this state, but in the supreme court of the 
United States as well. Section 277, page 130, of the Statutes provides 
what the qualifications of persons presenting themselves for admission 
as attorneys must be, while section 3105, page 712, provides for the 
election of a county attorney in the several organized counties of the 
state. In the 25th Nebraska it was held that a county attorney was 
a county officer. Inasmuch as it is made the duty of a county attor- 
ney to appear in the several courts of their respective counties, and to 
prosecute and defend in behalf of the state and county all suits, appli- 
cations, and motions, civil or criminal, in which the state or county isa 
party, it would be highly important, in my opinion, that the person 
elected should be an attorney at law, and familiar with the practice, 
in order to be able to fully discharge the duties of the office. 

Yours respectfully, Gro. H. Hastines, 
Attorney General. 
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STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 


Lincotn, November 1, 1892. 
W. B. Howard, Esq., Lincoln, Neb. 


Dear Sir: I have your favor of the Ist instant submitting to me 
the following question: A ward is divided into two or more voting 
districts or polling places. Should a person continue his residence in 
the ward, but changed the same as to polling place within the ward, 
within ten days of the election, does such change deprive him of the 
right to franchise at such election? To which I answer, no. The 
statute of this state provides that a person shall reside within the state 
six months, within the county forty days, and within the precinct or 
ward ten days; provided further, that a ward or precinct may be di- 
vided into two or more polling places or election districts. These poll- 
ing places or election districts have nothing whatever to do with the 
precinct or ward divisions contemplated by the statute. 

I remain yours truly, Gro. H. Hastinas, 
Attorney General. 


STATE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 


Lincoun, November 8, 1892. 
Hon. W. A. Leese, City. 


Dear Sir: Your favor of the 17th instant at hand. I note you 
ask if, in my opinion, a Jegal voter, duly registered four weeks before 
election, and who within ten days has removed into another ward in 
the same city, complying with all requirements of the law as to oath, 
certificate, and filing, is entitled to vote at this general election. I am 
inclined to the opinion that, the voter having complied with the ten- 
day provision in the general election law when he registered, thereby 
established his identity and his residence, which is, in the main, the 
object of the law. I am constrained to believe that the law of 1889, 
providing for registration, makes an exception to the ten days provis- 
ion in the general election law, of those who comply with the special 
provision in section 1713, Consolidated Statutes 1891. My opinion 
is that a legal voter, duly registered, who removes to another ward 
within ten days, and in time to, and who does, comply with all the 
provisions of the law regulating such removals, is entitled to vote at 
the general election of 1892. 

Your obedient servant, GEO. H. HaAstines, 
Attorney General, 
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SraTE OF NEBRASKA, ATTORNEY GENERAL’S OFFICE, 
Lincoun, December 15, 1892. 
Hon. Frank Morse, Member Board County Commisioners, Butte, Neb. 

Dear Srr: Your commuuication of the 12th instant has been 
placed before me, and I note you request my opinion as to whether or 
not the county commissioners of Boyd county can allow and audit 
claims against the county when there are no funds in the treasury 
with which to pay and the levy has been exhausted upon which the 
warrants are drawn. Replying, you will permit me to say your board 
has original jurisdiction of claims, and it is part of your duty to ex- 
amine and settle all accounts against the county. (See paragraph 5, 
section 867, Consolidated Statutes 1891.) The statute provides, upon 
the allowance of any claim or account against the county, the county 
board shall direct the county clerk to draw a warrant upon the county 
treasurer in payment thereof, such warrant to be signed by the chair- 
man of the county board, countersigned by the county clerk, and 
‘sealed with the county seal, but the same shall not be delivered to the 
party until the time for taking an appeal has expired, and if such 
appeal be taken, then not until the same shall have been determined. 
Again, section 878 provides, “It shall be unlawful for the county 
board of any county in this state to issue any warrants for any amount 
exceeding the aggregate of eighty-five per cent of the amount levied 
by tax for the current year, except there be money in the treasury to 
“the credit of the proper fund for the payment of the same; nor shall 
it be lawful for the county board to issue any certificate of indebted- 
ness in any form in payment of any account or claim, nor to make 
-any contracts for or to incur any indebtedness against the county in 
-excess of the tax levied for county expense during the current year ; 
nor shall any expenditure be made, or indebtedness be contracted to be 
‘paid out of any of the funds of said county in excess of the amount 
Jevied for said fund.” 

In section 879 is the following provision: ‘ Each warrant shall 
-specify the amount levied and appropriated to the fund upon which it 
is drawn, and the amount already expended of such sum,” 

Section 880 says: ‘Any warrant drawn after seventy-five per cent 
-of the amount levied for the year is exhausted, and where there are | 
no funds in the treasury for the payment of the same, shall not be 
chargeable as against the county, but may be collected by civil action 
from the county board making the same, or any member thereof. 
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You will find other provisions of the statute which, if not complied 
‘with, make the members of the board personally liable. If there is 
no money in the county treasury of Boyd county with which to pay 
the claims you mention, and if there is no tax levied on which a war- 
rant can be drawn to satisfy them, then you are justified in not audit- 
ing the accounts. ‘The statute as above quoted tells you what you can 
do, and no court will seek to compel you to violate a statutory provis- 
ion. The question you ask has been passed on by the court of last 
resort in this state. (See 13 Neb., 523, Board of Co. Com., Lancaster 
‘Co. v. The State, ex rel. Miller.) By examining this case you will 
find the court holds you cannot be compelled by mandamus to act 
upon claims against the county where no estimates have been made 
for taxes to be levied to pay the same, unless the funds are in the 
treasury for payment of claims. It also is held in the same case that 
you have no authority to audit a claim against the county unless the 
funds are in the treasury, or taxes have been levied against which a 
warrant can be drawn. 

I hope this fully answers your question. If not, please state fully 
the point you desire, and I will be pleased to render you any service 
in my power. 

Your obedient servant, Gero. H. Hasrinas, 
Attorney General. 
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SCHEDULE “H”’—INVESTIGATIONS OF STATE 
INSTITUTIONS. 


The board created by section 19 of article 5 of the constitution of 
the state is known as the Board of Public Lands and Buildings. 
This board consists of the Commissioner of Public Lands and Build- 
ings, the Secretary of State, the State Treasurer, and the Attorney 
General. It has general control over and charge of all buildings, m- 
stitutions, and grounds belonging to the state, as well as the general 
management of the several state institutions, except when otherwise 
provided for. 

It isa duty of this board to take cognizance of all charges and 
complaints made against the officers of any of these state institutions, 
and report the charges preferred, the evidence taken, and the conclu- 
sions of the board to the Governor. On two occasions during the 
period named in this report charges have been preferred against the 
officers of state institutions. These charges have been filed with the 
Board of Public Lands and Buildings, and they have been investi- 
gated. 

“A.”—Complaint was made against the superintendent and the 
steward of the asylum for the incurable insane. The board spent a 
great deal of time and took a vast amount of testimony in this case. 
The testimony was carefully preserved and was accurately transcribed. 
When this was done, a copy of the said testimony, and the findings 
of the board on the same, were filed in the office of the Governor. 

“ B.”—Again, complaint was made to the board against the man- 
agement of the Nebraska hospital for insane. Attention was given 
to this complaint without any unnecessary delay. The charges were 
fully investigated. Much testimony was taken. ‘The findings of the 
board were filed in the office of the executive department. A copy of 
the testimony taken was furnished the county attorney of Lancaster 
county for his use in an inquest before a grand jury of that county. 

This department holds itself in readiness to render any assistance 
possible to the county attorney in the prosecution of any and all persons 
presented by the grand jury. 


